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Introduction

Sexual and gender-based violence is prevalent globally.
It is a weapon used in all wars and in times of unrest and
conflict. It is perpetrated, often behind closed doors, in
all countries around the world in times of peace. For a
long time, however, it has gone unacknowledged and was
considered a marginal issue. Because it has not received
the attention it so desperately needs, putting an end to it
has been a challenge. Crimes and violations of a sexual and
gender-based character continue to be under-documented,
under-investigated and under-prosecuted. The vast majority
of perpetrators benefit from impunity, while victims do not
receive redress.
Sexual and gender-based violence is complex as it is
directly linked to social and political power dynamics
and norms such as inequality of the sexes, patriarchy,
engrained biases, misconceptions, myths and stereotypes
that continue to exist and proliferate from North to South.
This often results in sexual and gender-based violence being
considered “merely as a women'’s issue” and dismissed as
a “lesser” crime or a crime that is difficult to “identify and
prosecute”. Thus crimes and violations of a sexual and
gender-based character largely go unpunished. Moreover,
despite the existence of international and regional
legal frameworks, these are often not, or insufficiently,
implemented at the domestic level. There continues to
be a misunderstanding, misuse or lack of knowledge of
key legal definitions or essential standards and practices
by practitioners. This in turn has significantly increased
obstacles to accountability and justice, and contributed to
harmful, unethical practices towards victims and witnesses.
Slowly, the tides are turning. It seems that, finally, the
plight of victims and survivors of sexual and gender-
based violence is being increasingly recognised, and
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action is being taken to address it, including by States

and international organisations and institutions. This is
largely due to the hard work of human rights defenders,
feminists, victim movements, gender rights advocates,
general practitioners and academics. Today, the prevention
and prosecution of sexual and gender-based violence and
reparation to its victims is part and parcel of the global
discourse on the fight against impunity.

Civil society organisations globally, at local, national
and international levels, have developed responses to
tackle crimes and violations of a sexual and gender-based
character. Other actors, including the media, academia
or service providers, have also increasingly engaged with
victims and witnesses of these crimes. The multiplicity
and diversity of actors engaged in working on these issues
requires an accurate understanding and use of appropriate
terminology on sexual and gender-based violence. It is
imperative that the words, concepts and terms, i.e. the
language we use to talk about this often complex issue, be
representative of the experiences of victims and survivors,
and that it be based on international standards that we have
all fought so hard to realise.

Based on our engagement with multiple stakeholders
involved in the movement to eliminate sexual and gender-
based violence, the International Federation for Human
Rights (FIDH) decided to develop this Glossary to identify
and clarify key definitions that practitioners should, at a
minimum, be well acquainted with when working on issues
of sexual and gender-based crimes or violations, and when
engaging with victims and witnesses of these crimes. The
Glossary is, by nature, not an exhaustive analysis of these
terms, nor does it cover all terms and standards relevant
to this topic. However, we hope it offers a starting point
for explaining essential terms, rights, standards and other
concepts that are often unknown, misunderstood or
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misused. It is a Glossary based on existing international
standards, so that it can be used globally, even though some
States may apply different definitions or follow different
approaches. Those wishing to go more in depth in relation
to each of the issues raised herein will find a significant
number of references for further reading.

While a reader may be familiar with many of the terms
included, the Glossary seeks to contribute to correcting
common misconceptions, and to highlight jurisprudence
or other significant developments from all parts of the
world. More broadly, the Glossary is a contribution to the
development of a common language around sexual and
gender-based violence and crimes, and to the creation of
a coherent platform for civil society, governments, judicial
institutions and other stakeholders to combat these
violations and crimes.

By bringing together available information on key terms,
as well as providing a brief background and explanation
for each, this simplified and practical Glossary aims at
supporting the day-to-day work of those working on sexual
and gender-based violence, in all contexts. It should be
used in conjunction with other relevant documents that
have been developed over the years and as highlighted
throughout this glossary. The Glossary will also be produced
in several other languages including Spanish, French,
Persian and Arabic.

Engaging against sexual and gender-based violence is
a cornerstone of FIDH and its movement of more than
190 member organisations, in more than 110 countries
around the globe. This Glossary is one of many initiatives
and a continuation of the work conducted by FIDH on
this issue.

This Glossary was written by Dr. Dorine Llanta,

FIDH Programme Officer, under the supervision of
Jurgen Schurr, Interim Head of FIDH International
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Justice Desk, and Amal Nassar, FIDH Permanent
Representative to the International Criminal Court.

The Glossary's development and execution was guided
by Guissou Jahangiri, FIDH Vice-President and Executive
Director of OPEN ASIA|Armanshahr Foundation, and
benefited from significant contributions from Patricia
Huyghebaert, FIDH Deputy Director of Operations, and
Justine Duby, FIDH Women's Rights Officer. Julia Tétrault-
Provencher, FIDH Legal Intern and Melissa Eichhorn,
Intern with the International Justice Desk, assisted with
the research.



Abortion

Accountability
Aggravating circumstances
Armed conflict

Autonomy (personal)

Abortion

Abortion is a procedure for terminating a pregnancy, or the
“removal of pregnancy tissue, products of conception or the
foetus and placenta (afterbirth) from the uterus™.

Right to lawful and safe abortion
Access to safe? and affordable abortion, performed by
medical professionals offering service of high standard?, is a
fundamental sexual and reproductive right that States have
a duty to fulfil, including by adopting relevant legislation and
reforming legal frameworks preventing its exercise®.
Preventing or failing to ensure that women and girls,
transgender men and non-binary people®, fully enjoy their
sexual and reproductive rights constitutes gender-based
violence and can impact their rights to life, health$, dignity
and autonomy’, non-discrimination®, to education, to work,
to participation in political, public and social life, and under

certain circumstances, the right to be free from torture and/
or degrading treatment®. This applies in all circumstances
and particularly when the pregnancy is a result of rape or
incest or when the health or life™ of the mother is at risk™.

Forced abortion
Forced abortion is the crime of intentionally terminating or
orchestrating the termination of a pregnancy through any
procedure without prior, full, free and informed consent of
the pregnant person™. It can be perpetrated by anybody, and
at any time (peace and conflict).

The crime of forced abortion does not appear as
an independent crime in international criminal law
instruments. However, judges at the International Criminal
Tribunal for Rwanda recognised that forced abortion, as well
as other sexual mutilation, forced marriage and other similar
gender-based crimes specifically cited in the Rome Statute
of the International Criminal Court, constitutes sexual
violence susceptible to be prosecuted before international




courts and tribunals™. According to UN Women, forced
abortion can also amount to torture and be prosecuted as
a distinct crime or, subject to relevant circumstances, as a
crime against humanity™.

At the domestic level, States have approached the
criminalisation of forced abortion in different ways,
including: by recognising it as a specific and independent
crime, by prosecuting it as assault’®, and by prohibiting
abortion in general, whether forced or consensual (see
above).

In Colombia, forced abortion has been widely
perpetrated against women and girls recruited by the FARC
(Revolutionary Armed Forced of Colombia), in instances
where their policy of forced contraception fails and a woman
or a girl gets pregnant. In 2015, a Colombian prosecutor
publicly stated that based on 150 interviews with former
FARC female fighters, forced abortions seem to have been
a policy aimed at preserving the women's and girls’ fighting
ability"”. In 2017, Spain extradited to Colombia the so-called
Enfermero (the “nurse”) in order to prosecute him before
Colombian courts. He was accused of having performed
hundreds of forced abortions against members of the FARC,
the ELN (National Liberation Army) and other groups’.

RELATED: Sexual violence, Reproductive rights, Consent (informed)

Accountability

Accountability dictates that persons, States or other
entities must be answerable for their conduct, when

that conduct is a violation of laws or rules or when it fails
to meet expectations attached to a specific position or
activity™. Accountability can take different forms including
administrative®, political?, judicial??, and criminal, and
includes processes that seek to establish truth, justice and
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reparation to victims?.

When it comes to judicial or criminal accountability,
international treaties and customary international law
stipulate that States hold the primary obligation to hold to
account perpetrators of grave human rights violations and
international crimes, including sexual and gender-based
violence, through criminal investigations and prosecutions?.

Accountability for human rights violations and other
core international crimes requires domestic legal and
institutional frameworks that enable the prompt, thorough,
independent and impartial investigation and prosecution of
these violations and crimes. Investigating and prosecuting
sexual and gender-based violence and crimes requires
a specific set of expertise and a broader understanding
of such conduct that goes beyond rape, including how it
affects men, boys, and LGBTI persons (lesbian, gay, bisexual,
transsexual and intersex). It needs to be gender-sensitive
and to capture in a truthful manner the experiences
of victims?®.

In all countries, accountability for gender-based violence
and crimes remains often elusive, due to reporting
barriers at the individual and structural levels?, limited
capacities to effectively investigate and prosecute the
perpetrators, incomplete and ill-suited legal frameworks,
lack of specialised and adequate training for personnel in
the medical, forensic, policing and judicial fields, and the
persistence of discrimination and gender stereotypes,
including among these professionals?.

RELATED: Impunity, Human rights, International Criminal Law,
Universal jurisdiction

Aggravating circumstances
Aggravating circumstances are factors considered by judges
when determining the sentence for a person who was found
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guilty of a given crime. These factors add to the severity of
the crime or the context in which it was committed, and
therefore are considered for a more severe sentence.

When sentencing persons convicted of sexual violence,
the International Criminal Court (ICC) and the ad hoc
tribunals have considered several aggravating factors
including: the number of victims?; the “defencelessness”
and age of the victims?; the severe physical, psychological
or psychiatric trauma experienced by victims of sexual
and gender-based violence in particular; the social
consequences in the short, medium and long terms®; and
abuse of power, official capacity or discriminatory motives®'.
The African Commission on Human and Peoples’ Rights also
recommends that the applicable penalties for sexual and
gender-based violence take any aggravating circumstances
into consideration, including the existence of a family
relationship; status as a former or current spouse, partner
or cohabitatant; the number of attackers; the presence
of accomplices and/or witnesses; the knowledge of the
attacker that he/she is infected with HIV: whether the
offence was repeatedly committed; recidivism; and whether
the offence was committed in the presence of a child®.

In 2016, in the case against Jean-Pierre Bemba Gombo,
prosecuted (and, in 2019, acquitted on appeal) before
the ICC for alleged crimes against humanity (murder,
rape and pillaging) committed in the Central African
Republic, judges found two aggravating circumstances to
the crime of rape: the particular defencelessness of the
victims and the particular cruelty of the acts committed3:.
Concerning victims' defencelessness, judges particularly
looked at the young age of eight of the victims who were
between ten and seventeen years old at the time the rape
was committed®. They also found the circumstances of
being unarmed, targeted by multiple armed soldiers in
isolated or private locations (homes, bushes, while seeking



refuge) and forcefully restrained to be contributing to
their defencelessness®. The aggravating circumstance
of particular cruelty was retained as a result of what the
judges called “especially sadistic"® acts, due to: the multiple
perpetrators (in some cases more than 20 soldiers), the
reasons behind the acts, their repetition (some victims were
raped several times, vaginally, anally and orally) and the
conjunction of rape with other crimes such as murder and
pillaging, in the same attack, against different members of
the family. Judges also looked at the fact that rape was often
perpetrated in the presence of victims' family members or
relatives?.

Sexual violence can also be an aggravating factor for
another crime when it has not in itself been prosecuted
as acrime®,

Armed conflict
Despite clear prohibitions under international law,
sexual and gender-based violence is frequently used as a
deliberate tool in conflict and continues to be prevalent and
widespread in armed conflicts. Recognising this prevalence,
the United Nations Security Council in its Resolution 1888
(2009) requested that a Special Representative of the
Secretary-General (SRSG) on sexual violence in conflict be
appointed®. The SRSG acts as a spokesperson and political
advocate against conflict-related sexual violence, and
the reports prepared by the office of the SRSG document
conflict-related sexual violence in various armed conflicts
around the world, providing information also on alleged
perpetrators. To be de-listed in subsequent reports, the
identified perpetrators are required to address the violations
through an action plan and dialogue with the SRSG office?.
Under international criminal law, the Rome Statute of
the International Criminal Court prohibits a set of sexual
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and gender-based crimes as war crimes irrespective of
whether they are committed within an international or non-
international armed conflict®.

International and non- international armed conflicts
International law distinguishes and defines two categories
of armed conflicts: international armed conflicts and
non-international armed conflicts (or internal conflicts)*.
Legally speaking, no other type of conflict exists. A conflict
can evolve from internal to international, or the opposite,
depending on the facts prevailing at a certain moment.

The distinction matters because the characterisation of
the conflict will determine which law applies. The law of
armed conflict, or international humanitarian law (see term
below), contains rules that seek to limit the effects of armed
conflicts. Theoretically, the law governing non-international
armed conflicts is less codified, as explained below.
However, this law continues to develop and is drawing closer
to the international humanitarian law rules for international
armed conflicts, thus decreasing the distinction between
the two sets of rules. Finally, a study conducted by the
International Committee of the Red Cross* demonstrates
that many rules initially designed to apply only to
international conflicts also apply — as customary rules — to
non-international armed conflicts.

International

A conflict is characterised as international whenever there
is resort to armed force between two or more States, even
if one of these States does not recognise the situation

as war#,

Non-international

Non-international or internal armed conflicts are conflicts
between governmental forces and non-governmental
armed groups, or between such groups only®. Internal



conflicts must be distinguished from situations of violence
of low intensity such as riots and isolated and sporadic

acts of violence®. For a situation to constitute an internal
armed conflict, two criteria must be met: 1. The hostilities
must reach a minimum level of intensity (an example of

this is when the State uses the armed forces as opposed

to the police against the other party) and 2. That the

armed groups involved possess organised armed forces,
including command structures, to be recognised as party to
the conflict?.

RELATED: International Humanitarian Law, Weapon of war
(sexual violence as)

Autonomy (personal)

Personal autonomy means that individuals are free to make
decisions regarding their own life. It is the capacity “to

hold views, to make choices, and to take actions based on
personal values and beliefs".

Gender-based violence, particularly sexual assaults and
domestic violence in the form of excessive control by a
member of the household, is a violation of the personal
autonomy of its victims®. It deprives them of their right to
decide on private and intimate aspects of their lives such as
whether or not to engage in an act of a sexual nature or to
decide on any matter related to their reproductive health®.
A violation of a person’s autonomy may also take the form
of restrictions related to clothing, movement, thoughts,
financial and administrative decisions, or social life3'.

In all societies, individuals' autonomy is limited by law.
This is justified by the need to establish a balance between
individual rights and duties towards society and can be
embodied by the maxim “One person’s freedom ends where
another’s begin”. Autonomy can also be legally restricted
in certain circumstances and according to certain factors
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such as age and physical or mental capacity®. However,
when limitations go beyond this necessity, they constitute a
human rights violation. For example, anti-abortion laws are a
violation of women's rights, particularly their right to privacy,
health and bodily autonomy®3.

RELATED: Abortion, Enforced sterilisation, Genital mutilation, Marriage,
Domestic violence, Sexual violence, Consent to sexual activity,
Consent (informed)
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ibisreproductivehealth.org/projects/understanding-contraception-and-abor-
tion-needs-and-experiences-transgender-and-gender; H. Moseson et al (2020),

“The Imperative for Transgender and Gender Nonbinary Inclusion Beyond Women's
Health", Obstetrics & Gynecologie, Vol. 135(5), pp. 1059-1068.

Committee on the Elimination of Discrimination against women (“CEDAW Commit-
tee"), General Recommendation No. 24: Article 12 of the Convention (Women and
Health), 1999, para. 31.c); See as well CESCR, General Comment No. 22 (2016), op. cit.,
para. 41.

United Nations General Assembly (UNGA), Right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, Interim report of the Spe-
cial Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, A/66/254, 3 August 2011, paras. 15, 21.

UN Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), 18 December 1979 (entry into force 3 September 1981), Article 2.

Human Rights Council, Report of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment, A/HRC/31/57, 5 January 2016, paras.
42-44; CEDAW Committee, General recommendation No. 35 on gender-based vio-
lence against women, updating general recommendation No. 19, CEDAW/C/GC/35,
26 July 2017, para. 18.

Human Rights Committee (HRC), General Comment No. 36 (2018) on article 6 of the
International Covenant on Civil and Political Rights, on the right to life, CCPR/C/
GC/36, 30 October 2018, para. 8.

African Union, Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (“Maputo Protocol”), 11 July 2003, Article 14.
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venting and combating violence against women and domestic violence, 11 May 2011,
para. 204.

International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Kvocka
et al, Trial Judgement, I1T-98-30/1-T, 2 November 2001, footnote 343 (para. 180). For in-
stance, it could be prosecuted before the ICC as sexual violence constituting a crime
against humanity (Article 7(1)(g)-6), if of comparable gravity to the other sexual crimes
listed in Article 7(1)(g), or war crime if of comparable gravity to other grave breaches
of the Geneva Convention (Article 8(2)(b)(xxii)-6) or of other serious violations of
article 3 common to the four Geneva Conventions (Article 8(2)(e)(vi)-6). Rome Statute
of the International Criminal Court, A/CON.183/9 (“Rome Statute"), 17 July 1998 (entry
into force 1July 2002).

See the example of North Korea, UN WOMEN, “Justice now: Ending impunity for

sexual and gender-based violence as international crimes”, at https://interactive.
unwomen.org/multimedia/infostory/justicenow/en/index.html.

United Nations Office on Drugs and Crimes (UNODC), Handbook on effective pros-
ecution responses to violence against women and girls, Criminal Justice Handbook
series, 2014, p. 18, at https://www.unodc.org/documents/justice-and-prison-reform/
Handbook_on_effective_prosecution_responses_to_violence_against_women_and_
girls.pdf.

Women's Link Worldwide, “Women's Link Worldwide files an initial report with the
Colombian Special Jurisdiction for Peace (JEP in Spanish) documenting violations of
the reproductive rights of women and girls within the ranks of the FARC", 7 October
2019, at https://www.womenslinkworldwide.org/en/news-and-publications/press-
room/women-s-link-worldwide-files-an-initial-report-with-the-colombian-special-juris-
diction-for-peace-jep-in-spanish-documenting-violations-of-the-reproductive-rights-
of-women-and-girls-within-the-ranks-of-the-farc.

BBC News, “FARC rebels: Colombia investigates 150 ‘forced abortions”, 12 December
2015, at https://www.bbc.com/news/world-latin-america-35082412.

Women's Link Worldwide, Convictions and pending prosecutions for sexual and
reproductive violence committed against forcibly recruited, civilian, and combatant
women and girls in the armed conflict of Colombia, at https://www.womenslinkworld-
wide.org/en/files/3100/convictions-and-pending-prosecutions-for-sexual-and-repro-
ductive-violence-committed-against-women-and-girls-in-the-armed-conflict-of-Co-
lombia.pdf. See also, for a landmark decision of the Constitutional Court of Colombia
stating that ex-combatants who had been victims of sexual and reproductive
violence should be recognised as victims of the armed conflict under the law and
have access to reparations, Colombia, Corte constitucional, Sala Plena, Expediente
T-7.396.064, Sentencia SU599/19, 11 December 2019.

Transparency & Accountability Initiative, “How do we define key terms? Transparency
and accountability glossary”, 12 April 2017, at https://www.transparency-initiative.org/
blog/1179/tai-definitions/.

See for example LV. Carifio (1983), "Administrative Accountability: A Review of the
Evolution,Meaning and Operationalization of a Key Concept in Public Administra-
tion”, Philippine Journal of Public Administration, Vol. 27(2), pp. 118-148.



https://www.health.harvard.edu/medical-tests-and-procedures/abortion-termination-of-pregnancy-a-to-z
https://www.health.harvard.edu/medical-tests-and-procedures/abortion-termination-of-pregnancy-a-to-z
https://apps.who.int/iris/bitstream/handle/10665/278968/9789241550406-eng.pdf
https://apps.who.int/iris/bitstream/handle/10665/278968/9789241550406-eng.pdf
https://www.ohchr.org/Documents/Issues/Women/WRGS/SexualHealth/INFO_Abortion_WEB.pdf
https://www.ohchr.org/Documents/Issues/Women/WRGS/SexualHealth/INFO_Abortion_WEB.pdf
https://sxpolitics.org/political-mythology-on-abortion-and-trans-men/18439
https://sxpolitics.org/political-mythology-on-abortion-and-trans-men/18439
https://ibisreproductivehealth.org/projects/understanding-contraception-and-abortion-needs-and-experiences-transgender-and-gender
https://ibisreproductivehealth.org/projects/understanding-contraception-and-abortion-needs-and-experiences-transgender-and-gender
https://ibisreproductivehealth.org/projects/understanding-contraception-and-abortion-needs-and-experiences-transgender-and-gender
https://interactive.unwomen.org/multimedia/infostory/justicenow/en/index.html
https://interactive.unwomen.org/multimedia/infostory/justicenow/en/index.html
https://www.unodc.org/documents/justice-and-prison-reform/Handbook_on_effective_prosecution_responses_to_violence_against_women_and_girls.pdf
https://www.unodc.org/documents/justice-and-prison-reform/Handbook_on_effective_prosecution_responses_to_violence_against_women_and_girls.pdf
https://www.unodc.org/documents/justice-and-prison-reform/Handbook_on_effective_prosecution_responses_to_violence_against_women_and_girls.pdf
https://www.womenslinkworldwide.org/en/news-and-publications/press-room/women-s-link-worldwide-files-an-initial-report-with-the-colombian-special-jurisdiction-for-peace-jep-in-spanish-documenting-violations-of-the-reproductive-rights-of-women-and-girls-within-the-ranks-of-the-farc
https://www.womenslinkworldwide.org/en/news-and-publications/press-room/women-s-link-worldwide-files-an-initial-report-with-the-colombian-special-jurisdiction-for-peace-jep-in-spanish-documenting-violations-of-the-reproductive-rights-of-women-and-girls-within-the-ranks-of-the-farc
https://www.womenslinkworldwide.org/en/news-and-publications/press-room/women-s-link-worldwide-files-an-initial-report-with-the-colombian-special-jurisdiction-for-peace-jep-in-spanish-documenting-violations-of-the-reproductive-rights-of-women-and-girls-within-the-ranks-of-the-farc
https://www.womenslinkworldwide.org/en/news-and-publications/press-room/women-s-link-worldwide-files-an-initial-report-with-the-colombian-special-jurisdiction-for-peace-jep-in-spanish-documenting-violations-of-the-reproductive-rights-of-women-and-girls-within-the-ranks-of-the-farc
https://www.womenslinkworldwide.org/en/files/3100/convictions-and-pending-prosecutions-for-sexual-and-reproductive-violence-committed-against-women-and-girls-in-the-armed-conflict-of-Colombia.pdf
https://www.womenslinkworldwide.org/en/files/3100/convictions-and-pending-prosecutions-for-sexual-and-reproductive-violence-committed-against-women-and-girls-in-the-armed-conflict-of-Colombia.pdf
https://www.womenslinkworldwide.org/en/files/3100/convictions-and-pending-prosecutions-for-sexual-and-reproductive-violence-committed-against-women-and-girls-in-the-armed-conflict-of-Colombia.pdf
https://www.womenslinkworldwide.org/en/files/3100/convictions-and-pending-prosecutions-for-sexual-and-reproductive-violence-committed-against-women-and-girls-in-the-armed-conflict-of-Colombia.pdf
https://www.transparency-initiative.org/blog/1179/tai-definitions/
https://www.transparency-initiative.org/blog/1179/tai-definitions/
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For an analysis of political accountability, see P. C. Schmitter (2007), “Political
Accountability in ‘Real’ Existing- Democracies: Meaning and Mechanisms”, European
University Institute (Florence, Italy), at https://www.eui.eu/Documents/Depart-
mentsCentres/SPS/Profiles/Schmitter/PCSPoliticalAccountabilityJan07.pdf.

International Commission of Jurists, Judicial Accountability, A Practitioners’ Guide,
N*13, 2016, at https://www.icj.org/wp-content/uploads/2016/06/Universal-PG-13-Judi-
cial-Accountability-Publications-Reports-Practitioners-Guide-2016-ENG.pdf.

Criminal accountability is the most common form in the human rights sector. It is
often referred to interchangeably as “criminal justice” or “criminal liability". See for
example the work of the International Center for Transitional Justice on “criminal
accountability”, at https://www.ictj.org/gallery-items/criminal-accountability.

See further, N. Roth-Arriaza (1990), “State Responsibility to Investigate and Prosecute
Grave Human Rights Violations in International Law”, California Law Review, Vol.
72(2), pp. 449-514, p. 462-483.

UN Women, “Specialized investigation into sexual violence in conflict is essential
for justice, experts say”, 30 April 2019, at https://www.unwomen.org/en/news/sto-
ries/2019/4/news-specialized-investigation-into-sexual-violence-in-conflict-is-essen-
tial-for-justice.

Such as stigma, fear of reprisal, lack of confidence in judicial and non-judicial
responses, rejection by the families and communities, lack of access to reporting
mechanisms.

To learn more about the challenges and good practices in reporting and investigating
sexual and gender-based violence domestically, see K. Thuy Seelinger, H. Silverberg
and R. Mejia (2011), “The Investigation and Prosecution of Sexual Violence”, Sexual
Violence & Accountability Project, Working Paper Series Human Rights Center (Uni-
versity of California Berkeley), p. 11-23, at https://www.law.berkeley.edu/wp-content/
uploads/2015/04/The-Investigation-and-Prosecution-of-Sexual-Violence-SV-Work-
ing-Paper.pdf.

ICTY, Prosecutor v. Miroslav Bralo, Sentencing Judgment, IT-95-17, 7 December 2005,
para. 30; ICTY, Prosecutor v. Vidoje Blagojevi¢ and Dragan Jokié¢, Trial Judgment, IT-
02-60-T, 17 January 2005, para. 841; International Criminal Tribunal for Rwanda (ICTR),
Prosecutor v. Jean-Baptiste Gatete, Judgment and Sentence, ICTR-00-61-T, 31 March
2011, para. 678; ICTR, Prosecutor v. Jean Kambanda, Judgment and Sentence, ICTR-
97-23-S, 4 September 1998, para. 42.

International Criminal Court (ICC), Rules of Procedure and Evidence, ICC-ASP/1/3
and Corrl, part I.A (“ICC Rule of Procedure and Evidence”), 3-10 September 2002, Rule
145.2.b.

ICC, Trial Chamber VI, Prosecutor v. Bosco Ntaganda, Sentencing Judgment, ICC-
01/04-02/06, 7 November 2019, para. 130; ICTY, Prosecutor v. Tihomir Blaskic, Trial
Judgment, IT-95-14-T, 3 March 2000, para. 787; ICTY, Prosecutor v. Radoslav Brdjanin,
Judgment, IT-99-36-T, 1 September 2004, para. 1105.

ICC Rules of Procedure and Evidence, op. cit., Rule 145.2.b.

African Commission on Human and Peoples’ Rights (ACHPR), Guidelines on combat-
ing sexual violence and its consequences in Africa, Niamey, 2017.

ICC, Trial Chamber IlI, Prosecutor v. Jean-Pierre Bemba Gombo, Decision on
Sentence pursuant to Article 76 of the Statute, ICC-01/05-01/08, 21 June 2016, paras.
41-47. Jean Pierre Bemba Gombo was first convicted on 21 March 2016, but was later
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acquitted on appeal in June 2018. The case is however still relevant as it provides
an example of what judges may consider as aggravating circumstances in cases
involving sexual and gender-based crimes. Similar aggravating circumstances were
attached to sexual violence acts for which Bosco Ntaganda was convicted in 2019.
ICC, Ntaganda Sentencing Judgment, op. cit., paras. 121-132.

Ibid, para. 42.
Ibid, para. 43.
Ibid, para. 45.
Ibid, paras. 44-47.

See ICC, Ntaganda Sentencing Judgment, op. cit., para. 194. In the case of Bosco Nta-
ganda, ICC judges referred to victims who, aside from having been forcibly recruited
as children by an armed group, had also suffered rape and sexual slavery from soldiers
in the same armed group. This accumulation of harm, according to the judges, could
have constituted an aggravated circumstance of the crime of “conscripting and
enlisting children under the age of 15", if the accused hadn't already been convicted
and sentenced for these acts of rapes and sexual slavery as separate and independ-
ent crimes. See also the case of Thomas Lubanga before the ICC and the approach
taken by the judges in his sentencing judgment. ICC, Trial Chamber |, Prosecutor v.
Thomas Lubanga Dyilo, Decision on Sentence pursuant to Article 76 of the Statute,
ICC-01/04-01/06, 10 July 2012.

United Nations Security Council (UNSC), Resolution 1888 (2009), S/RES/1888(2009),
30 September 2009, para. 4.

Learn more about the mandate of the Special Representative and her office at
https://www.un.org/sexualviolenceinconflict/about-us/about-the-office/.

Rome Statute, op. cit., Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

International Committee of the Red Cross (ICRC), How it the Term ‘Armed Conflict’
Defined in International Humanitarian Law?, Opinion Paper, March 2008, at https://
www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf; For infor-
mation on “internationalised armed conflict” see, ICTY, Prosecutor v. Dusko Tadi¢,
Appeals Judgment, IT-94-1-A, 15 July 1999, para. 84; G.S. Stewart (2003), “Towards a
single definition of armed conflict in international humanitarian law: A critique of
internationalized armed conflict”, International Review of the Red Cross, N°850, pp.
313-350; ICRC, “Internationalized internal armed conflict”, ICRC Casebook, at https://
casebook.icrc.org/glossary/internationalized-internal-armed-conflict; Médecins Sans
Frontieres, “The Practical Guide to Humanitarian Law”, at https://guide-humanitari-
an-law.org/content/article/3/non-international-armed-conflict-niac/.

ICRC, “Customary International Humanitarian Law”, 1995, at https://casebook.icrc.
org/case-study/icrc-customary-international-humanitarian-law.

ICTY, Prosecutor v. Dusko Tadié, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, IT-94-1-A, 2 October 1995, para. 70.

Convention (1) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (‘Geneva Convention |); Convention (Il) for the Ameliora-
tion of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea ; Convention (Ill) relative to the Treatment of Prisoners of War (‘Geneva
Convention I11"); and Convention (IV) relative to the Protection of Civilian Persons in
Time of War (“Geneva Convention V"), Geneva, 12 August 1949, Common Article 3.


https://www.eui.eu/Documents/DepartmentsCentres/SPS/Profiles/Schmitter/PCSPoliticalAccountabilityJan07.pdf
https://www.eui.eu/Documents/DepartmentsCentres/SPS/Profiles/Schmitter/PCSPoliticalAccountabilityJan07.pdf
https://www.icj.org/wp-content/uploads/2016/06/Universal-PG-13-Judicial-Accountability-Publications-Reports-Practitioners-Guide-2016-ENG.pdf
https://www.icj.org/wp-content/uploads/2016/06/Universal-PG-13-Judicial-Accountability-Publications-Reports-Practitioners-Guide-2016-ENG.pdf
https://www.ictj.org/gallery-items/criminal-accountability
https://www.unwomen.org/en/news/stories/2019/4/news-specialized-investigation-into-sexual-violence-in-conflict-is-essential-for-justice
https://www.unwomen.org/en/news/stories/2019/4/news-specialized-investigation-into-sexual-violence-in-conflict-is-essential-for-justice
https://www.unwomen.org/en/news/stories/2019/4/news-specialized-investigation-into-sexual-violence-in-conflict-is-essential-for-justice
https://www.law.berkeley.edu/wp-content/uploads/2015/04/The-Investigation-and-Prosecution-of-Sexual-Violence-SV-Working-Paper.pdf
https://www.law.berkeley.edu/wp-content/uploads/2015/04/The-Investigation-and-Prosecution-of-Sexual-Violence-SV-Working-Paper.pdf
https://www.law.berkeley.edu/wp-content/uploads/2015/04/The-Investigation-and-Prosecution-of-Sexual-Violence-SV-Working-Paper.pdf
https://www.un.org/sexualviolenceinconflict/about-us/about-the-office/
https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf
https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf
https://casebook.icrc.org/glossary/internationalized-internal-armed-conflict
https://casebook.icrc.org/glossary/internationalized-internal-armed-conflict
https://guide-humanitarian-law.org/content/article/3/non-international-armed-conflict-niac/
https://guide-humanitarian-law.org/content/article/3/non-international-armed-conflict-niac/
https://casebook.icrc.org/case-study/icrc-customary-international-humanitarian-law
https://casebook.icrc.org/case-study/icrc-customary-international-humanitarian-law
https://casebook.icrc.org/case-study/icrc-customary-international-humanitarian-law
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46 Protocol Additional (Il) to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Conflict (“Additional Protocol Il
to the Geneva Convention”), 8 June 1977, Article 1(2).

ICTY, Prosecutor v. Dusko Tadié¢, Trial Judgment, IT-94-1-T, 7 May 1997, paras. 561-568;
see also ICTY, Prosecutor v. Fatmir Limaj, Trial Judgment, IT-03-66-T, 30 November
2005, paras. 84, 94-170.

48 T.L Beauchamp and J.F Childress, Principles of biomedical ethics, 5th edition, New
York: Oxford University Press, 2001, p. 63; H.A.M.J. ten Have and M.S. Jean (UNESCO)
(eds.), The UNESCO Universal Declaration on Bioethics and Human Rights: back-
ground, principles and application, 2009, p. 156-157 ("'UNESCO Commentary on the
Declaration on Bioethics").
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It “undermines the health, dignity, security and autonomy” of its victims. United
Nations Population Fund (UNFPA), “Gender-based violence”, at https://www.unfpa.
org/gender-based-violence; It threatens “the safety, freedom and autonomy” of the
victims. UN Chronicle, “Confronting Violence against Women — What has worked well
and why", at https://www.un.org/en/chronicle/article/confronting-violence-against-
women-what-has-worked-well-and-why.
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Women's Initiatives for Gender Justice (WIGJ), Civil Society Declaration on Sexual
Violence, 2019, Part 4(2)(b), at https://4genderjustice.org/wp-content/uploads/2019/11/
English-Civil-Society-Declaration-on-Sexual-Violence.pdf. The Declaration defines

as "act that may be regarded as examples of sexual violence” the fact of “depriving
someone of reproductive autonomy, such as by subjecting them to forced pregnancy,
forced sterilization, reproductive sabotage, forced parenthood; or preventing them
from making choices as to whether or not to use contraception, undergo sterilization,
impregnate another person, or carry a pregnancy in their own body to term”.

5

UN Women, “Definition of Domestic Violence”, last edited 11 December 2010, at
https://www.endvawnow.org/en/articles/398-definition-of-domestic-violence.html;
See as well Women's aid, “What is coercive control ?”, at https://www.womensaid.org.
uk/information-support/what-is-domestic-abuse/coercive-control/. See the definition
of “Domestic violence” below, and specifically the issue of “coercive control".

b

R

UNESCO Commentary on the Declaration on Bioethics, op. cit., p. 116-117.
5

)

Center for Reproductive Rights, “The World's Abortion Laws”, at https://reproducti-
verights.org/worldabortionlaws; UN Working Group on the issue of Discrimination
against women in law and in practice, Women’s Autonomy, Equality and Repro-
ductive Health in International Human Rights: Between Recognition, Backlash

and Regressive Trends, October 2017, at https://www.ohchr.org/Documents/
Issues/Women/WG/WomensAutonomyEqualityReproductiveHealth.pdf; Amnesty
International, “Key facts on abortion”, at https://www.amnesty.org/en/what-we-do/
sexual-and-reproductive-rights/abortion-facts/. See as well the multiple contribution
by the Global Justice Center on abortion restrictions in the United States at http://
www.globaljusticecenter.net/component/tags/tag/us-abortion-restrictions. To learn
more about how the denial of abortion can constitute a cruel, inhuman or degrading
treatment, see A. Zureick (2015), “(En)gendering suffering: Denial of Abortion as a
form of cruel, inhuman, or degrading treatment”, Fordham International Law Journal,
Vol. 38, pp. 99-140.



https://www.unfpa.org/gender-based-violence
https://www.unfpa.org/gender-based-violence
https://www.un.org/en/chronicle/article/confronting-violence-against-women-what-has-worked-well-and-why
https://www.un.org/en/chronicle/article/confronting-violence-against-women-what-has-worked-well-and-why
https://4genderjustice.org/wp-content/uploads/2019/11/English-Civil-Society-Declaration-on-Sexual-Violence.pdf
https://4genderjustice.org/wp-content/uploads/2019/11/English-Civil-Society-Declaration-on-Sexual-Violence.pdf
https://www.endvawnow.org/en/articles/398-definition-of-domestic-violence.html
https://www.womensaid.org.uk/information-support/what-is-domestic-abuse/coercive-control/
https://www.womensaid.org.uk/information-support/what-is-domestic-abuse/coercive-control/
https://reproductiverights.org/worldabortionlaws
https://reproductiverights.org/worldabortionlaws
https://www.ohchr.org/Documents/Issues/Women/WG/WomensAutonomyEqualityReproductiveHealth.pdf
https://www.ohchr.org/Documents/Issues/Women/WG/WomensAutonomyEqualityReproductiveHealth.pdf
https://www.amnesty.org/en/what-we-do/sexual-and-reproductive-rights/abortion-facts/
https://www.amnesty.org/en/what-we-do/sexual-and-reproductive-rights/abortion-facts/
http://www.globaljusticecenter.net/component/tags/tag/us-abortion-restrictions
http://www.globaljusticecenter.net/component/tags/tag/us-abortion-restrictions

Child abuse

Child recruitment
(child soldiers)

Confidentiality

Consent (informed)
Consent to sexual activity
Crimes against humanity

Cruel, inhuman or
degrading acts, treatments
and punishments

Child abuse'

Child abuse refers to physical, psychological and/or sexual
abuse of a person below the age of eighteen? It can take
many forms including acts of maltreatment, child marriage
and harmful omissions such as neglect or deprivation, and
is often committed by persons known to the child, such as
parents, family members, or authority figures?. Child abuse
can also take place digitally, through online pornography
involving children?, “webcam sex tourism™ or grooming®.

A study conducted in 2015 showed that in 2014-2015,

1 billion children aged 2-17 years suffered at least one form
of child abuse’.

All forms of child abuse, especially those of a sexual nature,
have direct and long-lasting effects on the victims. The
consequences can be physical and psychological, impacting
future development, including damage to the development
of the brain and nervous system; negative coping and health
risk behaviours; unintended pregnancies, gynaecological
complications and genital lesions; non-communicable
diseases and sexually transmitted infections (STls), such as
HIV; dissociation and traumatic memory; and post-traumatic
stress disorder®. Child abuse can also have social and financial
consequences such as abandoning schooling, loss of training
opportunities, job loss, financial difficulties, social exclusion,
stigmatisation, and difficulty in forming sentimental and other
personal relationships?®.

International and regional human rights treaties, including the
nearly universally ratified Convention on the Rights of the Child,
set out obligations on States to take “legislative, administrative,
social and educational measures to protect the child from all
forms of physical or mental violence, injury or abuse, neglect
or negligent treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal guardian(s) or
any other person who has the care of the child®.

RELATED: Marriage, Child recruitment (child soldiers)




Maternal and
child health
Death (including
foetal health)
Unintended and
adolescent
pregnancy
Pregnancy
complications
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HIV
Multiple partners
STDs

Injury
Internal injury
Head injury
Fractures
Burns

Communicable disease
and risk behaviours
Alcohol and drugs
Unsafe sexual practices

Mental Health
Problems
Suicide

Assault

Depression
and Anxiety
Post Traumatic
Stress Disorder

Noncommunicable disease
and risk behaviours
Stroke

Cancer

Diabetes

Chronic lung disaease
Heart disease

Obesity

Alcohol

Physical inactivity
Smoking

SOURCE: WHO. Inspire: Seven strategies for Ending Violence Against Children Fic.1 - https://
www.who.int/publications/i/item/inspire-seven-strategies-for-ending-violence-against-children
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Child recruitment (child soldiers)

Armed forces and groups often recruit children to serve

in their ranks as soldiers or to perform support roles that
entail great risks and violations of their rights. Some are
recruited by force while others join to escape a situation
of extreme vulnerability, only to be then exploited by these
forces or groups™. The term “child soldiers” is often used
to include all children who have been recruited, enlisted
or used by an armed force or armed group in any capacity,
including but not limited to children, boys and girls used
as fighters, cooks, porters, spies or for sexual purposes™.
Child recruitment affects boys and girls, although they tend
to play different roles once recruited or enlisted™. Boys are
more often sent to the battle, while girls may be forced to
engage in sexual activities with the soldiers or to serve as
cooks or wives™.

The United Nations (UN) Security Council identifies
recruitment or use of children in armed forces or armed
groups, and rape and other conflict-related sexual violence
against children (including within armed groups or armed
forces) as one of the six gravest violations of children’s
rights®™.In 2019, judges at the International Criminal Court
issued a landmark decision in the case against Bosco
Ntaganda, a leader of a Congolese armed group, convicting
him of sexual slavery and rape as war crimes, including acts
committed against child soldiers in his armed group’®.

Recruitment of children - “every human being below the
age of eighteen™” - risks violating multiple rights of children
including the right to non-discrimination; to life; not to be
separated from their parents against their will; to privacy;
to a standard of living adequate for their physical, mental,
spiritual, moral and social development; and to be protected
against all forms of sexual exploitation and sexual abuse™,

Under international law, child recruitment is absolutely
prohibited®for children under the age of fifteen, including



under the Convention on the Rights of the Child?
international humanitarian law?' and international criminal
law?2. However, this leaves a protection gap for children
between fifteen and eighteen years old? as recognised in
the Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict®.
Adopted in 2000 in response to the widespread use of child
soldiers in conflict, the Optional Protocol obliges States
parties to ensure that no children under the age of eighteen
take part in hostilities or be compulsorily recruited?.
Similarly, the African Charter on the Rights and Welfare of
the Child, adopted in 1990,% stipulates that States should
refrain from recruiting any child. The UN Secretary General
publishes annual reports? on “children and armed conflict”
providing an overview of the situation of children around the
world in countries affected by armed conflicts. The reports
contain updated lists of parties to armed conflicts that
commit grave violations affecting children.

RELATED: Sexual violence, Rape, War crime, Armed conflict

Confidentiality
Confidentiality is an ethical principle that entails taking
measures and giving assurances to providers of information,
including victims, witnesses, and other sources, that their
identity and, where necessary, the information provided
will not be shared with any other person or entity other
than the one meant to receive such information, unless
informed consent has been given for such use®. This
means that information about victims, witnesses or other
sources should be collected, used, shared and stored in
a confidential manner. Key to ensuring confidentiality of
information is taking measures to protect the information
from leaking when storing or using it?.

Even if consent (see below “Informed” consent) to the

@) CHILDREN AND ARMED CONFLICT unicef &

EDURCE: UNICEF. We are children, not soldiers — https://childrenandarmedconflict.un.org/
children:not:soldiers/
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sharing of information has been given, the information
should remain confidential if disclosing it would risk the
safety of the person providing the information and/or of
other people implicated in the situation®.

Confidentiality is particularly important when working
with sexual and gender-based violence victims, where,
besides security threats and risks of reprisals, victims may
be at risk of rejection, stigmatisation and/or punishment by
their family or community.

It is essential that individuals and organisations involved
in the collection of information on these violations
are specifically trained to know their confidentiality
responsibilities, and that they adequately assess the
risks associated with the disclosure of any information,
even when consent is obtained®'. Practitioners involved
should apply the confidentiality principle throughout the
documentation (and, where relevant, litigation) process®.
Defining clear confidentiality measures and procedures
is key to ensuring that this principle is fully respected. All
members of the documentation team should be aware of
what information should or should not be gathered and/or
written down, where and how it may be stored, and who has
or should be allowed access to it. A policy regarding audio or
visual recordings should be developed®.

Allidentifying information of the victim, witness or other
source should be protected by tailored, adequate measures.
These measures could include the use of pseudonyms and
coding systems for testimonies, and the implementation of
referral options and/or protective measures. All members
of a documentation team should fully understand and
apply the parameters of confidentiality established in the
documentation methodology. The conditions and limits
of confidentiality should be clearly and fully explained to
survivors, witnesses and sources so that they are in a
position to provide their informed consent regarding how

34-35

the information will be used®.

However, under certain circumstances, confidentiality
procedures must be lifted. For instance, mandatory
reporting laws state that confidentiality no longer applies
when the victim's life is threatened, when there is a risk
to the health or safety of children, or in cases of sexual
allegations involving humanitarian workers®.

RELATED: “Do no Harm" principle, Protective measures (for victims and
witnesses), Consent (informed)

Consent (informed)
Any type of intervention in support of victims and survivors
of sexual and gender-based violence, for any purposes
including documentation and investigation, requires
theirinformed consent in all its aspects and stages. This
is crucial for many reasons, including avoiding a breach
of confidentiality (which can lead to security issues and
(risks of) reprisals) and re-traumatisation. Obtaining
informed consent “ensures that the victim, witness or
source maintains full control and power over her/his own
experiences’, their life and body?3®.

Informed consent implies that individuals involved
are legally capable of consenting and that all relevant
information concerning the intervention, its implications
and its consequences have been provided?, in a language
that is fully understood®. It implies that before consenting,
individuals involved must be fully aware of and understand
precisely all the parameters concerning the intervention
and what it entails®.



Obtaining informed consent before any intervention,
whether psychological, medical, forensic, legal, cultural,
social, economic or humanitarian, is necessary to guarantee
the respect of the participant’s autonomy and the right to
integrity and self-determination®. This consent must be
given prior to the intervention and can be withdrawn by the
person who gave it “at any time and for any reason™. It is a
requirement under the universal and international “Do no
Harm"” standard (see below).

Informed consent must be obtained through a careful
process that can be divided into several steps: (1) creating
a safe environment that ensures genuine consent; (2)
providing all relevant information; (3) making sure that
the implications of any referral or processes involved are
understood; (4) explaining the limitations to confidentiality
and the benefits and risks of participation in the relevant
intervention; (5) explicitly asking for consent to all activities
and processes?*; and, by doing so, (6) verifying if there
are any limitations to consent from the participant®.

The International Protocol on the Documentation and
Investigation of Sexual Violence in Conflict ("PSVI Protocol”)
identifies several examples of processes that need an
informed consent when documenting sexual violence.
These include conducting and recording interviews, taking
photos, referral to any other services or sharing information
with any other person or entity*.

In some situations, such as documentation or
investigation of sexual and gender-based violence, informed
consent of the victim or witness is a legal requirement.

Its absence can invalidate the evidence or testimony and
therefore have a negative impact on the person and the
activity®.

RELATED: “Do no Harm" principle, Confidentiality
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Consent to sexual activity
Consent to sexual activity refers to the will of the
participants to engage in such activity“.

Consent must be genuine, voluntary, specific and
ongoing¥. It has to be expressed by a person considered
capable of consenting. This can be assessed considering
different factors such as age, potential disabilities, unequal
power relationships and contexts of vulnerability (e.g.,
migration, detention, intoxication, conflict)*. Consent needs
to be ongoing and cover all the different acts within a sexual
activity. This implies that consent is at any time retractable,
and consenting to one act does not equal consenting to
every sexual act. This applies in every context, including
prostitution and conjugal relationships.

Consent cannot be inferred through the say of a third
party or based on particular habits, behaviour and/or
perceived sexual availability of a person. Further guidance
in international legal frameworks specifies that consent
cannot be inferred by the silence or lack of resistance of
the victims, or by any words or conduct they might say or
adopt in a context of force, threat of force or coercion, or
when the victims are in a coercive environment or a specific
state affecting their ability to give genuine and voluntary
consent®. Common expectations of what a victim should
say or do are irrelevant to the determination of consent.
Such determination has to be made on a case by case basis,
guided by the specific circumstances in which the sexual
activity took place.

As highlighted in the International Protocol on the
Documentation and Investigation of Sexual Violence in
Conflict (“PSVI Protocol”), due to the specific nature and
context in which international crimes and systematic
human rights violations are committed, genuine consent
is nearly impossible and, therefore, coercion is inherent®°.
International and regional institutions have defined and



prosecuted crimes of sexual violence based on the context
of coercion surrounding their perpetration, which impacts
the ability to give genuine consent, rather than referring to
the lack of consent.s The latter would impose on the victim
a higher burden of proof and fail to reflect for instance the
circumstances of armed conflict or massive violations of
human rights. The ad-hoc tribunals have also limited the
possibility to invoke consent as a defence.®

Conversely in domestic procedures, when it comes to
crimes committed in times of peace or outside of contexts
of systemic human rights violations, consent is a key factor
in determining whether or not a crime of sexual nature
has been committed. Victims should not have to convince
judges or a jury of the existence of a coercive environment
which impacted their ability to genuinely consent to the
sexual activity. What should be considered is their expressed
consent to the sexual activity. This is already the case in a
number of countries®. In order to avoid a trial focused on
the behaviour or attitude of the victim, as opposed to that of
the perpetrator, some civil society organisations are calling
for a standard of “affirmative consent"4. This standard
implies that as long as a person does not expressly and
clearly say “yes” to sexual activity, its occurrence has to be
considered as nonconsensual®.

The context in which the violence happens and its
nature are therefore key factors to take into consideration
when determining the role consent plays in defining or
prosecuting sexual violence.

Crimes against humanity

The term “crimes against humanity” was first used
internationally in the Declaration of France, Great Britain
and Russia, made on the 29t of May 1915, to describe the
crimes committed against Armenians by the Ottoman
government®®. It was then listed as one of the crimes
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prosecuted before the International Military Tribunals at
Nuremberg and Tokyo®. Despite these earlier references,

it was decades later that the notion of crimes against
humanity was considerably developed and specified with
the establishment of international criminal courts, including
the ad hoc Tribunals for the former Yugoslavia (ICTY, 1993)
and for Rwanda (ICTR, 1994)%, as well as the Rome Statute
(1998) establishing the International Criminal Court®.

Crimes against humanity have not yet been codified in a
dedicated treaty of international law, unlike genocide and
war crimes. Since 2014, the International Law Commission
has been working on a Convention on the Prevention and
Punishment of Crimes against Humanity. A draft of 15
articles was made public in August 2019, including definition
of such crimes similar to the ones contained in Article 7 of
the Rome Statute (see above)®.

The Rome Statute is the document that reflects the latest
consensus among the international community on the
definitions of crimes against humanity. According to the
Rome Statute, crimes against humanity mean are of the
following acts when committed as part of a widespread or
systematic attack directed against any civilian population,
with knowledge of the attack: murder, extermination,
enslavement, deportation or forcible transfer of population,
imprisonment or other severe deprivation of physical liberty,
torture, enforced disappearance of persons, apartheid and
other inhumane acts of a similar character®'. Relevant to
sexual and gender-based crimes, the Rome Statute codifies
the following acts as crimes against humanity: persecution
on gender grounds, rape, sexual slavery, enforced
prostitution, forced pregnancy, enforced sterilisation and
any other form of sexual violence of comparable gravity®?.

Crimes against humanity can be prosecuted at the
national level whenever States have incorporated relevant
provisions in their domestic laws or simply recognised such



crimes as prohibited under national criminal law. Several
States have provisions in their domestic legislation that
allow the exercise of universal jurisdiction over crimes
against humanity®.

Acts of sexual and gender-based crimes have been
prosecuted as crimes against humanity before the ad hoc
Tribunals, which significantly developed the international
legal framework for holding to account those most
responsible for acts of sexual and gender-based crimes,
based on the principle of command responsibility. These
cases also shed light on the role of military and political
leaders who often instigated, encouraged, or oversaw the
commission of these acts. Landmark cases include the case
against Jean-Paul Akayesu®* at the ICTR, where the accused
was found guilty of rape as a crime against humanity (and as
genocide), based on the concept of superior responsibility,
given his role in encouraging the commission of these
crimes®.

RELATED: Rome Statute, Universal jurisdiction, International
Criminal Law

Cruel, inhuman or degrading acts, treatments
and punishments

Cruel, inhuman or degrading acts, treatments and
punishments are prohibited under customary and treaty
law, the latter including the 1984 Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (hereafter the Torture Convention). These
are acts that do not amount to torture®®, because they

do not meet the required elements (see definition of
torture below)®, but are nonetheless committed by, at the
instigation of, or with the consent or acquiescence of a
public official or other person acting in an official capacity.
Several acts of sexual and gender-based violence can fall
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under this category, including sexual harassment and/or
humiliation®®, forced nudity®, forced marriage’™, and genital
mutilation”'.

If the necessary jurisdictional and contextual elements
are met, an inhuman act or treatment, including of sexual
or gender-based nature, can be prosecuted before the
International Criminal Court (ICC) as a crime against
humanity’? and/or as a war crime”®. Domestically, States can
prosecute it as a stand-alone crime, as a war crime or as a
crime against humanity, subject to their national legislation.

In the history of international criminal justice, and due
to the lack of elaborate provisions criminalising sexual
and gender-based crimes in the Statutes of international
tribunals, this broad category has been a valuable avenue
for the prosecution of acts of sexual and gender-based
violence™. One example is the very first case before the
International Criminal Tribunal for the former Yugoslavia,
against Dusko Tadi¢, where acts including mutilation, forced
oral sex between two brothers, and assault of a similar
nature were prosecuted as inhumane treatment and cruel
treatment as war crimes, and inhumane acts as crimes
against humanity’.

While the sexual and gender-based nature of the act is
less emphasised in this category, this provision nevertheless
reflects the gravity of the act and the severe pain inflicted
upon the victim. The Office of the Prosecutor of the ICC
highlighted in its Policy Paper on Sexual and Gender-
based Crimes that inhuman acts can have a sexual and/or

gender element’.
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Note that this explanation does not aim to be exhaustive or fully comprehensive of
what constitutes child abuse. For futher information on the topic, please refer to
relevant contributions from UNICEF, the World Health Organisation, and national
and international nongovernmental organisations working on protecting children’s
welfare.

The age of eighteen has been established by the Convention on the Rights of the
Child. UN Convention on the Rights of the Child, 20 November 1989 (entry into force 2
September 1990), Article 1.

World Health Organization (WHO), “Violence against Children, Overview”, at https://
www.who.int/health-topics/violence-against-children#tab=tab_1.

See for example an in-depth analysis of the types of online child pornography
committed in Australia. T. Krone (Australian Institute of Criminology and Australian
High Tech Crime Center) (2004), “A Typology of Online Child Pornography Offending”,
Trends & Issues in crime and criminal justice, N°279, at https://www.researchgate.net/
publication/237371926_A Typology of Online_Child_Pornography_Offending.

For more information, read S. van der Hof, |. Georgieva, B. Schermer and B-J Koops
(eds.), Sweetie 2.0, Using Artificial Intelligence to Fight Webcam Child Sex Tourism,
Springer, Asser Press, 2019.
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S. Hills, J. Mercy, A. Amobu and H. Kress (2006), “Global Prevalence of Past-year
Violence Against Children: A Systematic Review and Minimum Estimates”, Pediatrics,
Vol. 137(3).

Other examples of consequences include lack of trust; low self-esteem; shame; guilt;
anxiety and mood disorders; sleep disorders; loss of appetite; depression; drug abuse;
self-harm and high-risk behaviour, including suicidal behaviour; isolation; decrease in
or loss of sexual enjoyment; relationship problems with family, friends and partners;
trauma that is passed down through generations; as well as death. These responses
to child abuse are not exhaustive and will depend on each victim. WHO, “Violence
against Children, Key Facts”, June 2019, at https://www.who.int/news-room/fact-
sheets/detail/violence-against-children; Dr. M. Salmona (2016), “Children victims of
sexual abuse. Traumatic memory: sexual abuse and psychotrauma’, Conference of
the French Cour de Cassation, at http://www.memoiretraumatique.org/assets/files/
v1/Documents-pdf/2016-trad2018-Children_victims_of_sexual_abuse-ENM.pdf; Dr. M.
Salmona (2017), “Impact des violences sexuelles sur la santé des victimes: la mémoire
traumatique a l'oeuvre” in C. Tarquinio et al. (Eds.), Pratique de la psychothérapie
EMDR, Paris: Dunod, 2017, pp 207-218.
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and Peoples’ Rights (ACHPR), Guidelines on combating sexual violence and its con-
sequences in Africa, Niamey, 2017, para. 3.3.

Convention on the Rights of the Child, op. cit., Article 19.

Human Rights Watch, “Child Soldiers”, at https://www.hrw.org/topic/childrens-rights/
child-soldiers; Office of the Special Representative of the Secretary-General for
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darmedconflict.un.org/six-grave-violations/child-soldiers/; UNICEF, “Child recruitment
by armed forces or armed groups”, at https://www.unicef.org/protection/57929_58007.
html.

The Paris Principles, Principles and Guidelines on Children Associated with Armed
Forces or Armed Groups, 2007, paras. 1.0, 2.1; See examples of conscription and enlist-
ment of children below the age of fifteen in the following cases: International Crim-
inal Court (ICC), Trial Chamber |, Prosecutor v. Thomas Lubanga Dyilo, Judgment
pursuant to Article 74 of the Statute, ICC-01/04-01/06, 14 March 2012, paras. 574-578,
820-908; Special Court for Sierra Leone (SCSL), Prosecutor v. Fofana and Kondewa,
Trial Judgment, SCSL-04-14-T, 2 August 2007, paras. 193, 688; SCSL, Alex Tamba
Brima, Brima Bazzy Kamara and Santigie Borbor Kanu, Trial Judgment, SCSL-04-16-T,
20 June 2007, paras. 736, 1267.
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the Girls? Girls fighting in Northern Uganda, Sierra Leone and Mozambique: Their
Lives During and After War, Montreal: Rights & Democracy, 2004.

United Nations Security Council (UNSC), Resolution 1882 (2009), S/RES/1882(2009), 4
August 2009.

ICC, Trial Chamber VI, Prosecutor v. Bosco Ntaganda, Judgment, ICC-01/04-02/06, 8
July 2019.

Convention on the Rights of the Child, op. cit., Article 1. This article defines a child as
a person under the age of eighteen.

See in particular the Convention on the Rights of the Child, ibid, and the Paris Princi-
ples and Guidelines on Children associated with armed forced or armed groups, op.
cit. These rights are also recognised more broadly by other international instruments
such as the UN International Covenant on Civil and Political Rights (ICCPR), 16
December 1966 (entry into force 23 March 1976).

To know more about the prohibition of recruitment of child soldiers, see J-M. Henc-
kaerts and L. Doswald-Beck, Customary International Humanitarian Law, Volume II:
Practice, Cambridge: Cambridge University Press and International Committee of the
Red Cross, 2005, Practice related to Rule 136 “Recruitment of child soldiers”, p. 3109-
3127.

Convention on the Rights of the Child, op. cit, Article 38: “1. States Parties undertake
to respect and to ensure respect for rules of international humanitarian law applica-
ble to them in armed conflicts which are relevant to the child. 2. States Parties shall
take all feasible measures to ensure that persons who have not attained the age of
fifteen years do not take a direct part in hostilities. 3. States Parties shall refrain from
recruiting any person who has not attained the age of fifteen years into their armed
forces. In recruiting among those persons who have attained the age of fifteen years
but who have not attained the age of eighteen years, States Parties shall endeavour
to give priority to those who are oldest. 4. In accordance with their obligations under
international humanitarian law to protect the civilian population in armed conflicts,
States Parties shall take all feasible measures to ensure protection and care of chil-
dren who are affected by an armed conflict”.
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Convention (1) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (“Geneva Convention |"), Geneva, 12 August 1949, Article
50; Protocol additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol 1), 8 June
1977, Article 4(3)(c). See as well J-M. Henckaerts and L. Doswald-Beck, Customary
International Humanitarian Law, Volume I: Rules, Cambridge: Cambridge University
Press and International Committee of the Red Cross, 2005, Rule 136 “Recruitment of
child soldiers", p. 482-485.

Rome Statute of the International Criminal Court, A/CON.183/9 (“Rome Statute”), 17
July 1998 (entry into force 1 July 2002), Article 8(2)(b)(xxvi) and 8(2)(e)(vii).

See for example the ICC case against Thomas Lubanga, who was charged with “con-
scripting and enlisting children under the age of fifteen” as a war crime and convicted
in 2012. ICC Trial Judgment Lubanga, op. cit. After assessing the testimonies and
evidence related to the alleged child recruitment presented by the Prosecution, the
Chamber decided to exclude some of the evidence and testimonies as judges were
not convinced “beyond reasonable doubt” that the victims were under the age of
fifteen when enlisted or conscripted by the armed groups or forces (paras. 480-481).
This is is line with the limit imposed by the Rome Statute. The Chamber noted that
these two offences under the Statute would end “when the child reaches 15 years of
age or leaves the force or group” (para. 759), which confirms that children between
fifteen and eighteen years old remain unprotected.

UN Optional Protocol to the Convention on the Rights of the Child on the Involve-
ment of Children in Armed Conflict, 25 May 2000 (entry into force 12 February 2002).

Ibid, particularly Articles 1and 2.

Organization of African Unity, African Charter on the Rights and Welfare of the Child,
11 July 1990 (entry into force 29 November 1999, Article 22

Mandate created by the United Nations General Assembly, Resolution 51/77 on the
Rights of the Child, A/RES/51/77, 20 February 1997. See also UNGA, Children and
armed conflict, Report of the Secretary-General, A/55/163-S/2000/712, 19 July 2000.

Interagency Gender-Based Violence Case Management Guidelines, Providing Care
and Case Management Services to Gender-Based Violence Survivors in Humanitar-
ian Settings, First Edition, 2017, p. 20, at https://reliefweb.int/sites/reliefweb.int/files/
resources/interagency-gbv-case-management-guidelines_final_2017_low-res.pdf; UK
Foreign & Commonwealth Office, International Protocol on the Documentation and
Investigation of Sexual Violence in Conflict, Second edition ("PSVI Protocol”), March
2017, p. 95-96.

WHQO, Ethical and safety recommendations for researching, documenting and
monitoring sexual violence in emergencies, 2007, pp. 18-21, at https://apps.who.int/iris/
bitstream/handle/10665/43709/9789241595681_eng.pdf;jsessionid=54CB886518298F-
650530BEA2C01B6F02?sequence=1; Interagency Gender-Based Violence Case
Management Guidelines 2017, op. cit., p. 34.

Idem.

Ethical and safety recommendations for researching, documenting and monitoring
sexual violence in emergencies 2007, op. cit., p. 26.

PSVI Protocol, op. cit., p. 95-97.
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Ethical and safety recommendations for researching, documenting and monitoring
sexual violence in emergencies 2007, op. cit., p. 18-21; Interagency Gender-Based
Violence Case Management Guidelines 2017, op. cit., p. 34; PSVI Protocol, op. cit., p.95.

PSVI Protocol, op. cit., p.96.
GBV-Sub Cluster (Turkey Hub — Syria), Standard Operating Procedures Gender-Based
Violence Prevention and Response, 2018, p. 35, at https://reliefweb.int/sites/reliefweb.

int/files/resources/gbv_sc_sops_2018_english_final.pdf; Interagency Gender-Based
Violence Case Management Guidelines 2017, op. cit., p. 51.

PSVI Protocol, op. cit., p. 90; Standard Operating Procedures for Gender-Based
Violence Prevention and Response 2018, op. cit., p. 35.

Standard Operating Procedures for Gender-Based Violence Prevention and Response
2018, Ibid. For more in-depth information on informed consent, see p. 35-38 (including
when informed consent concerns survivors for disabilities or children).

Care International Secretariat, Communications involving survivors of gender-based
violence policy and guidelines, 2014, p. 2, at https://insights.careinternational.org.
uk/images/in-practice/GBV/GBV-Comms-Policy-and-Guidelines.pdf; InterAction
Protection Working Group, Data collection in humanitarian response, A guide for
incorporating protection, p. 3, at https://www.globalprotectioncluster.org/_assets/
files/tools_and_guidance/InterAction_Guide_Incorporating_Protection_2003_EN.pdf.

Ethical and safety recommendations for researching, documenting and monitoring
sexual violence in emergencies 2007, op. cit., p. 22.

PSVI Protocol, op. cit., p. 89; H.A.M.J. ten Have and M.S. Jean (UNESCO) (eds.), The
UNESCO Universal Declaration on Bioethics and Human Rights: background, princi-
ples and application ("UNESCO Commentary on the Declaration on Bioethics"), 2009,
p. 126. See above the term “Autonomy (Personal)”.

UNESCO, Universal Declaration on Bioethics and Human Rights, 19 October 2005,
Article 6. To learn more about the background of “informed consent” and its impor-
tance in the field of medical ethics and bioethics, see UNESCO Commentary on the
Declaration on Bioethics, ibid, p. 124-127. See as well the four steps identified by the
UNESCO to get informed consent in these situations at p. 131-132.

If the consent is required through a specific form, several elements have to be taken
into account. See Data Collection in Humanitarian Response, op. cit., p 3-4.

See more in depth analysis of the different stages of the process in the following
documents: Standard Operating Procedures for Gender-Based Violence Prevention
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campuses and the impunity attached to it. See End Rape on Campus, “Yes means yes
& affirmative consent”, at https://endrapeoncampus.org/yes-means-yes.

Idem. See as well A.E. Hatch, Campus Sexual Assault: A Reference Handbook, ABC-
CLIO (Santa Barbara, California), 2017, pp. 95-97.
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See also Amnesty International, International Law Commission — Commentary to the
Third Report on Crimes Against Humanity, 2017, at https://www.amnesty.org/down-
load/Documents/IOR4058172017ENGLISH.pdf.
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To learn more about the case, see International Residual Mechanism for Criminal
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Punishment, 10 December 1984 (entry into force 26 June 1987), Article 16.
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ICTR, Trial Judgment Akayesu, op. cit., para. 688. The judges found that forcing a per-
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SCSL, Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor
Kanu, Appeals Judgment, SCSL-2004-16-A, 22 February 2008, paras. 187-203, particu-
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ICTY, Trial Judgment Tadié, op. cit., paras. 729-730.
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Ibid. In international armed conflict: Article 8(2)(a)(ii) for inhuman treatment, 8(2)(a)
(iii) for “willfully causing great suffering, or serious injury to body or health” and Article
8(2)(b)(xxi) for “committing outrages upon personal dignity, in particular humiliating
and degrading treatment”. In non-international armed conflict: Article 8(2)(c)(i) for
“cruel treatment”, Article 8(2)(c)(ii) for “committing outrages upon personal dignity, in
particular humiliating and degrading treatment”.

ICTY Statute, op. cit. The Statute also provided a provision against enslavement (as
crime against humanity) which could comprise acts of sexual violence more broadly,
but “rape” was, at the time, the only crime openly referring to sexual and gen-
der-based violence. Article 4 of the Statute on the crime of Genocide also included
“imposing measures intended to prevent births within the group”.

ICTY, Trial Judgment Tadié, op. cit.

ICC, Office of the Prosecutor, Policy Paper on Sexual and Gender-Based Crimes,
June 2014, para. 18.



Domestic violence
“Do no Harm" principle
Due diligence

Domestic violence
Domestic violence is defined as all acts of physical, sexual,
psychological, emotional, verbal, financial or administrative
violence that occurs within the family or domestic unit. This
includes for example violence committed against a spouse,
partner, former partner, family member, or any other similar
relationship in which the persons are cohabiting or have
cohabited? Although they are often used interchangeably,
the term “domestic violence” is broader than and comprises
“intimate partner violence” which is limited to spouses,
partners and former partners®. Domestic violence can
also include “coercive control’, as in controlling a person’s
behaviour, isolating a person, or invading their privacy
through monitoring their movement, conversation or
interaction, or imposing upon them a certain physical style®.
Domestic violence is often deeply rooted in social
and societal inequalities as well as patriarchal norms
and attitudes and gender stereotypes. It is frequently a
consequence of customs, traditions and incomplete and
ill-suited laws®. This type of violence exists in all societies,
albeit at varying degrees®, and affects women and girls
disproportionately, even if men and boys can also fall victim
to it’. According to the World Health Organization, almost
one-third of women who are or have been in a relationship
have suffered some form of physical and/or sexual violence
at the hand of their partners or former partners during
their life®. Domestic violence is exacerbated by poverty,
insecurity, conflict and under-punishment®. This has been
particularly highlighted in the outbreak of COVID-19 in 2020,
with several governments imposing lockdowns to curtail the
spreading of the virus, leading to significant increases in the
number of cases of domestic violence™.




Domestic violence can amount to a violation of, among
others, of the right to life; to freedom from torture or cruel,
inhuman or degrading treatment™; to equal protection under
the law; to liberty and security; to equality within the family;
to health; and to freedom from discrimination'. States

are obliged to prevent and protect against such violence,

to punish perpetrators whenever it occurs and to ensure
that victim(s) receive reparation'. When States fail their
obligations, they can be held responsible, regardless of who
the perpetrator is™.

ReLATED: Child abuse, Sexual violence, Autonomy (personal),
Due diligence

“Do no Harm" principle
The principle of “Do no Harm" is a key ethical principle and
obligation that guides any humanitarian, human rights or
accountability interventions. It imposes upon intervening
actors the duty to analyse the possible negative impacts of
their actions, particularly on victims, witnesses, and affected
populations, and to accordingly put in place measures to
prevent or minimise such harm™. A thorough analysis has to
be conducted to fully understand all the existing dynamics
within a context, with a goal of avoiding the aggravation of
existing conflicts as a consequence of the intervention and
ensuring better and lasting outcomes'.

The Do no Harm principle is of crucial importance for any
activities that tackle sexual and gender-based violence.
Given the grave and lasting physical, psychological and
other harm caused by sexual and gender-based violence
to victims and witnesses, subsequent inadequate
interaction, response or support may cause further harm,
be it from the authorities, civil society or humanitarian
organisations, or the media. Additionally, interventions to
tackle sexual and gender-based violence need to carefully
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assess complex gender dynamics within societies and
communities, especially where they expose victims of
sexual violence or their families to any stigma or harmful
societal repercussions”.

When documenting sexual and gender-based violence,
the Do no Harm principle requires the respect of victims'
autonomy, including enabling them to make their own
decisions™®. Although some risks are unavoidable™,
minimum steps that should be taken to comply with the
Do no Harm principle include: obtaining informed consent,
taking measures to mitigate harm at the individual (such
as re-traumatisation) or structural (such as stigmatisation)
levels; coordinating activities with other actors to avoid
multiple interviewing; ensuring confidentiality; and putting
in place relevant referral pathways for the provision of
assistance or other services?. The principle of Do no Harm
obliges practitioners to ensure that safety, integrity (mental
and physical) and dignity of victims are at the centre of
the work, meaning that this process should prioritise their
demands and needs?.

The UN Population Fund for instance highlighted the
impact that media coverage can have on victims of sexual
and gender-based violence, calling on journalists to report
on victims' testimonies with care. This was in response to
the coverage of violence against members of the Yazidi
community, which many victims considered lacking in
ethics in ignoring the negative impact the reporting can
have on them?,



Due diligence
Under international law, States have obligations towards
potential and actual victims before and after sexual and
gender-based violence is committed, whether by an
official or a private actor. Specifically, the principle of due
diligence obliges States to adopt measures to prevent,
protect against and punish the commission of sexual and
gender-based violence and to provide victims with redress.
This can entail, for instance, the adoption of criminalising
legislation and the establishment of relevant institutional
frameworks to enforce the legislation. Failing to take such
measures is a breach of States’ obligation?. The United
Nations Committee on the Elimination of Discrimination
against Women ("“CEDAW Committee”) stated in 2017 that
“the failure of a State party to take all appropriate measures
to prevent acts of gender-based violence against women in
cases in which the authorities are aware or should be aware
of the risk of such violence, or the failure to investigate,
to prosecute and punish perpetrators, and to provide
reparations to victims survivors of such acts, provides tacit
permission or encouragement to perpetrate acts of gender-
based violence against women. Such failures or omissions
constitute human rights violations".

States have to apply due diligence to their conduct or
behaviour by taking all necessary and reasonable measures
to prevent and punish sexual and gender-based violence,
but are not required to obtain a specific result?®. The due
diligence principle applies in times of peace as well as
during armed conflict. According to the CEDAW Committee,

“States parties’ obligations continue to apply during conflict
or states of emergency without discrimination between
citizens and non-citizens within their territory or effective
control, even if not situated within the territory of the
State party"?. The African Commission on Human and
Peoples’ Rights, in a case involving widespread violations
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committed in Darfur, Sudan, including sexual and gender-
based violence, stated that “State Parties to the African
Charter [are obliged] to respect human and peoples’ rights
at all time including in times of armed conflict"?. This means
that the existence of conflicts, unrest or other crises does
not discharge States from their obligation to put in place
measures that effectively deal with the prevention and
response to sexual and gender-based violence.
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Enforced prostitution
Enforced sterilisation
Evidence (non-admissible)
Exploitation (sexual)

Enforced prostitution

Enforced prostitution is a form of sexual violence' and of
human trafficking? that can amount to “modern slavery™.
Itis the act of forcing* a person to engage in one or more
acts of a sexual nature with another person, with the intent
to obtain pecuniary or other advantages (for instance, in
exchange for food, housing, drugs or other), or under threat
of exposing personal information or material that would
threaten or stigmatise the person forced into prostitution®.
The advantage obtained through enforced prostitution does
not necessarily need to be received by the perpetrator; it
can be received or meant to be received by a third person®.
The European Institute for Gender Equality defines enforced
prostitution as a “form of slavery incompatible with human
dignity and fundamental human rights", in line with the
Convention for the Suppression of the Traffic in Persons and
of the Exploitation of the Prostitution of Others adopted in
19498,

Where the relevant contextual elements are met, enforced
prostitution can be prosecuted by the International Criminal
Court and in all countries with relevant legislation, as a
crime against humanity® and as a war crime.

Although this affects all genders and regions, a 2017 study
on modern forms of slavery found that among the persons
forced into the commercial sex industry, women and girls
represented 99% of the victims™, and 73% of the cases
occur in Asia and the Pacific™.

RELATED: Rome Statute, War crimes, Crimes against humanity,
Sexual violence

Enforced sterilisation

Enforced sterilisation is the act of permanently depriving™
a person of her/his reproductive capacity without obtaining
prior informed and genuine consent, or when it is not




Women and girls represent

of the persons forced into
the commercial sex industry.

SOURCE: International Labour Office (ILO) and WALK FREE
Foundation, Global Estimates of modern slavery: forced labour and
forced marriage, 2017 https://www.ilo.org/ wemsp5/groups/public/@
dgreports/@dcomm/documents/publication/wcms_575479.pdf

required or justified by medical necessity™. Examples
include the enforced sterilisation of persons with mental
or physical disabilities™, persons with HIV'6, indigenous
and ethnic minorities”; transgender and intersex
persons'® female inmates'®, human rights defenders?,
and impoverished women. Enforced sterilisation
disproportionately and mostly affects women and girls?.

Enforced sterilisation has been described by national,
regional and international human rights bodies as a
violation of fundamental human rights, including the
right to health, information, privacy and family (including
the number and spacing of children), and to be free
from discrimination?. Additionally, international and
regional human rights bodies have found that enforced
sterilisation can amount to inhuman treatment or torture?.
If the necessary contextual elements are met, enforced
sterilisation can also be prosecuted by the International
Criminal Court and, where domestic legislation permits, at
the national level, as a crime against humanity? and/or a war
crime?, Enforced sterilisation can also qualify as a “measure
intended to prevent births within a group” constituting the
crime of genocide?.

Accountability for enforced sterilisation demands at
times decades- long efforts by affected communities and
those supporting them. In Peru, the government's forced
sterilisation policy of the 1990s resulted in the forced
sterilisation of about 200,000 Peruvian women?. Victims
fought for nearly two decades to see those responsible for
the policy held to account. In 2018, former President Alberto
Fujimori was eventually indicted for a range of crimes,
including enforced sterilisation?.

RELATED: Rome Statute, Crimes against humanity, War crimes,
Genocide, Torture, Forced contraception, Sexual violence,
Consent (Informed)




Evidence (non-admissible)

Key international criminal law instruments provide

that some evidence should not be admissible in cases
involving sexual and gender-based violence due to their
discriminatory, victimising, stigmatising and, significantly,
irrelevant nature. For instance, the International Criminal
Court Rules on Evidence and Procedure provide that

for proving a sexual crime, corroboration of a victim's
testimony is not required, and it is not permitted to admit
evidence on the prior or subsequent sexual conduct of

a victim or witness?. The same guideline is shared in a
number of human rights instruments, such as the African
Commission of Human and Peoples' Rights Guidelines
on combating sexual violence and its consequences in
Africa, which provides that such evidence should not be
“taken into account to determine whether sexual violence
has taken place or as a mitigating circumstance, including
[..] arguments that the victim has delayed in reporting
the violence™®. An example of the type of “evidence” that
is not admissible in the prosecution of sexual violence

is information provided as a result of virginity tests (see
below).

Corroboration

Corroboration requires that the testimony of a victim is
supported by additional evidence that validates, or proves
the accuracy, of the victim's account. In other words,

it means that a conviction for sexual violence cannot

be reached only on the basis of a victim's testimony.
Corroborating evidence can include medical prescriptions,
pictures, forensic evidence, written materials and often,
witnesses who support the truthfulness of the victim's
account®. Due to the particular circumstances in which
sexual violence occurs, often in close settings or in the
absence of witnesses, a requirement of a corroborating
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testimony from a witness almost inevitably results in
blocking the victim from reporting the crime or, if the
corroboration is required at a later stage, the failure in
prosecuting or convicting the perpetrator of the crime.

The requirement of corroboration is a residue of
historic stereotypes and misconceptions. First, it relies
on the mistaken assumption that women's testimonies
are unreliable as they are inclined to lie, exaggerate or
be emotional®2. This misconception has been refuted by
numerous studies, finding that the percentage of women
who fabricate sexual assault complaints is very low33.
Second, it assumes the availability of physical evidence,
such as injuries that would result from the crime of sexual
violence, which is a common yet inaccurate assumption
that for instance rape always involves physical struggle or
resistance®. This disregards the different ways in which
victims may respond to the assault, which can include
immobility, the feeling of being frozen or feeling detached
from the body®.

Despite progress in lifting corroborating requirements
in cases of sexual violence at the international level, and,
in some cases, through legislative reforms or judicial
precedents at the national level®, the rule remains in
practise before national jurisdictions in a vast number
of countries.

RELATED: Rome Statute, Virginity testing, Myths and stereotypes,
Stigmatisation, Consent to sexual activity

Exploitation (sexual)

Sexual exploitation is defined as an “actual or attempted
abuse of a position of vulnerability, power, or trust, for
sexual purposes, including, but not limited to, profiting
monetarily, socially or politically from the sexual exploitation
of another"?.



It can take many forms, including sex trafficking, enforced
prostitution, forced marriage, or the use of nude pictures

or videos in pornography without the genuine consent

of the depicted person®,. Sexual exploitation is the most
detected form of human trafficking and mainly targets
women and girls*®, who represent more than 70% of victims
of this crime®. More than four out of every five trafficked
women, and nearly three out of every four trafficked girls, are
trafficked for sexual exploitation purposes®.

Although it can affect all individuals, regardless of age, sex,
gender, religion, culture, nationality, ethnicity, disabilities and
other categories, sexual exploitation is an extended practice
used against children®. With the evolution of global internet
access, children not only are affected by physical exploitation
but can also suffer other forms of online exploitation, such as
online grooming, online child pornography, or “sextortion™:.
This occurs when a child is enticed to produce an explicit
photo or video of themselves, which is later used to blackmail
the child mostly for sexual, but also material, favours, under
the threat of sharing the material*.

Accounts that have gained attention over the past few
years have uncovered sexual exploitation throughout the
United Nations (UN) system, particularly among staff working
in humanitarian response and peacekeeping, several of
whom took advantage of their position of power to exploit
the vulnerability of affected communities or individuals,
including through engaging in sexual activity in exchange
for protection, food or services. The accounts also included
abuse against children®. In response to this alarming form
of exploitation, the UN adopted a zero tolerance policy on
sexual exploitation and abuse throughout the UN system,
including the agencies, funds and programmes (see below)*.

RELATED: Zero tolerance policy, Sexual violence, Enforced prostitution,
Marriage
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Femicide/Feminicide

Femicide, or feminicide’, is the crime of intentionally killing
women because they are women or identify as such?
Broader definitions include any killing of women or girls?,

or the unintentional or indirect murder of women or girls,
“as exemplified by some instances of domestic violence
which could result in the death of women™. The concept
“gained modern relevance in the feminist movement of the
1970s when femicide’ was proposed as an alternative to the
gender-neutral term of homicide, in order to recognise the
discriminative, oppressive, unequal and systematic violence”
against women, girls or those who identify as such, who
could die as a consequence of such violence®.

Femicide can take different forms and include®: 1) intimate
femicide, perpetrated by a current or former partner, usually
during or after a relationship which was already violent
(e.g. ongoing domestic violence and/or sexual violence);

2) so-called honour killing”; 3) dowry-related femicide,

Femicide/Feminicide o : "

) occurring in a context of conflict between families of two
Forced contraception newly married spouses, usually committed by the in-laws
Forced nudity contesting mainly the amount of the dowry; and 4) non-
Forced pregnancy intimate femicide, perpetrated by a non-intimate aggressor,

which is widespread in parts of Latin America and usually
follows acts of sexual violence or torture®. Other identified
categories recognised as femicide include sex-selective
practices at birth%, genital mutilation-related death, the
death of women, girls or those who identify as such in the
context of smuggling, trafficking, homophobia and racism',
and witchery- or sorcery-related death™.

Femicide is a gender-motivated crime linked to the
existence of a system of structural discrimination against
women and girls, characterised by the persistence of
patriarchal, sexist and harmful norms, values, stereotypes
and conducts, and unequal power dynamics between
men and women. It is mostly perpetrated by men, and,




About although femicide can be committed outside the private
sphere, the majority of cases are perpetrated by partners or
ex-partners and are often an ultimate act in a continuum of

women are killed gender-based discrimination and violence®™. The European

every year, globally. Parliament includes femicide under a broader category of
“gendercide’, that is, “the systematic, deliberate and gender-
based mass killing of people belonging to a particular sex".
In all its forms, femicide constitutes a serious violation
of human rights. Human rights bodies have condemned

The causes of femicide are rooted in femicide and raised concerns in relation to the significant

systemic gender-based discrimination: obstacles for women in accessing justice for violence that

occurs before, and leading up to, the femicide, the climate of
impunity surrounding such cases, and the systematic failure
of States to investigate or provide redress™.

While femicide is not yet recognised as a specific crime

in the majority of countries globally™, some countries in

Latin America have made specific references to this crime

Gender inequality in their legislation”. The 1994 Inter-American Convention

on the Prevention, Punishment, and Eradication of Violence

against Women (known as the Convention of Belém do Para)

obliges State parties to take legislative and institutional
measures to prevent, punish and eradicate all forms of
violence against women. While implementation of the

Convention is generally insufficient, countries in the region

Power imbalances are increasingly reforming their domestic legislation and
institutional practices to give effect to the Convention.

The Convention is reinforced by the Latin American Model
Protocol for the investigation of gender-related killings of
women, developed by several United Nations entities™ in
response to the high number of women killed in the region.

Institutionalized discrimination

Sexism

Misogyny

RELATED: Gender-based violence and discrimination

SOURCE: Learning Network. Tracing the roots of Femicide
- http://www.vawlearningnetwork.ca/our-work/issuebased_
newsletters/issue-14/14-Femicide_Newsletter_Print.pdf




Forced contraception

Contraception refers to measures taken to prevent
pregnancies either permanently (e.g. sterilisation)

or temporarily (through reversible methods such as:
birth-control pills, implants, injections, diaphragms,
intrauterine devices, among others)™. The ability to freely
decide whether or not to use contraception is a sexual,
reproductive health and family right recognised under
international law?°. As such, forced contraception is a
human rights violation incurring State responsibility to
prevent, punish and repair where it occurs?.

Forced contraception has been used, for example, to
control population growth (e.g. the policies adopted in
Northern Rakhine State against the Rohingya population?),
to ensure that women and girls stay “available” for sex and
trafficking (e.g. in the case of the Yazidi women placed under
the control of ISIS%) or as a measure to ensure women and
girls can perform duties within armed groups (e.g. in armed
groups within the internal conflict in Colombia?). In these
contexts, as shown by the practice of the Revolutionary
Armed Forces of Colombia (FARC), when contraception fails,
victims are often subjected to forced abortion?. Reflecting
this reality, the Colombian Constitutional Court adopted
a landmark decision in which judges found that victims of
sexual and reproductive rights violations (including forced
contraception), whether civilians or ex-combatants, should
be recognised as “victims of the armed conflict” under the
law and therefore access reparations?.

RELATED: Sexual violence, Enforced sterilisation, Abortion, Reproductive
rights, Gender-based violence and discrimination

Los objetivos de la contracepcién forzada
incluyen el control del crecimiento
demograficoy la garantia de la
"disponibilidad" de mujeres y nifias para el
sexo, la trata y el desempefio de determinadas
funciones dentro de los grupos armados.



Forced nudity

Forced nudity refers to the act of forcing another person
to undress partially or completely, including to perform
different sorts of movements while in a state of nudity?.
It is a form of sexual violence which does not require
physical contact and is mainly led by a desire to humiliate
the victims, make them feel vulnerable and violate their
dignity?.

Forced nudity has been recognised by several courts and
tribunals, as well as human rights bodies, as an inhuman
and degrading treatment?, an outrage upon personal
dignity®°, a violation of a person's integrity®', or a form of
“sexual torture™?2. This was particularly the case when the
compulsory nudity involved an element of publicity, as in
when the act was performed in front of others, such as
accomplices of the perpetrator, members of the victim's
family, or strangers®.

Forced nudity often occurs in detention facilities and

during armed conflict. It is committed against women, girls,

men and boys alike34. In detention settings, forced nudity
often occurs in the context of strip searching®. While not
per se a violation of human rights if carried out in line with
relevant standards (e.g. strip searches must be shown
to be necessary to prevent crime), strip-searches often
risk amounting to inhuman or degrading treatment and a
violation of the detainee’s right to privacy®.

Although less recognised, forced nudity can also include
exposing a person to nudity, by forcing the person to see
and watch nude body parts or scenes involving nudity¥.

Forced pregnancy

Forced pregnancy is the act of forcibly making a woman
or a girl pregnant, or when a woman or a girl is being
denied the possibility to terminate a pregnancy®. Judges

78-79

at the International Criminal Court (ICC) have clarified the
meaning of forced pregnancy to be “unlawfully placing the
victim in a position in which she cannot choose whether to
continue the pregnancy®.

According to the Rome Statute, forced pregnancy can
constitute a crime against humanity*® and a war crime*
when the act is committed with “the intent of affecting the
ethnic composition of any population or carrying out other
grave violations of international law"#. The case against
Dominic Ongwen, an alleged Brigade Commander in the
Lord's Resistance Army, which is currently before the ICC, is
the first to include charges of forced pregnancy as a crime
against humanity and a war crime®. Forced pregnancy can
also be used as a tool for ethnic cleansing or genocide as
used in the “rape camps” in the former Yugoslavia*.

Forced pregnancy is not limited to conflict settings and
can be perpetrated in times of peace. Anti-abortion laws, for
example, and particularly in cases where a pregnancy is a
result of rape, impose a de facto forced pregnancy situation
on the victim. Although these incidents do not entail the
confinement of the victim during her pregnancy, nor an
intent to change the ethnic composition of a population,
the fact that the victim is forced to remain pregnant
because she is denied access to abortion is a violation
of internationally recognised reproductive rights and
freedoms®. The United Nations Committee on Economic,
Social and Cultural Rights, for instance, condemned Italy in
2019 for a law that prevented a woman from withdrawing her
consent after receiving a fertilisating treatment, and found
it to result in an act of forced pregnancy that violates the
right to the enjoyment of the highest attainable standard of
physical and mental health®.

RELATED: Abortion, Crimes against humanity, War crimes, Rome Statute,
Reproductive rights, Autonomy (personal)
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Gender

Gender is a social construct based on the “roles, behaviours,
activities, and attributes assigned to women and men, and
to girls and boys™.

The gender of a person is based on a personal
identification of being a man, a woman, or neither of these
two, rather than on their biological sex2 Most commonly,
persons born with female reproductive organs identify as
women, and persons born with male reproductive organs
as men. This is a direct consequence of the choice of
parents to raise their newborn in a gender-specific manner,
according to their sex (e.g. how to dress, how to behave,
which social roles to carry out)3.

Some individuals identify with neither the female nor
the male gender, but with separate categories, irrespective
of their biological sex, including: androgyne, genderqueer,
pan-gender and transgender®. The latter category of gender
identity refers to persons born with specific reproductive
organs and raised accordingly, but who feel that they belong
to another gender than the one assigned to them, and
who in some cases, but not necessarily, take steps to bring
their bodies in alignment with their gender choice through
medical procedures or medication®.

The gender of a person is influenced by different internal
and external factors, mainly physical, emotional and related
to social interactions®. It is often a product of common
expectations of society or closer communities in which
a person lives”. When individuals fail to respect such
expectations and what is considered as “normal’, they can
become victims of gender-based violence or discrimination
(see below).

RELATED: Gender-based violence and discrimination, Gender bias,
Myths and stereotypes (gender)




Gender-based discrimination is often

a consequence of gender myths and
stereotypes that include: women are best
fit for child bearing, cooking or cleaning,
or jobs like secretarial work, teaching,

or nursing, while men are leaders,

good with finances and commerce.

Gender-based violence and discrimination
Gender-based violence, including discrimination, is violence
perpetrated against a person because of their gender, real
or perceived by the perpetrator? or which affects a gender
group disproportionately®. It is an umbrella term comprising
a broad range of acts varying in nature, including sexual,
physical, psychological, emotional, administrative, economic
and structural™®. Although women and girls are the primary
victims of such violence, all genders are affected™. It is
therefore important not to use “gender-based violence” and
“violence against women"” interchangeably.

Gender-based discrimination refers to “any distinction,
exclusion or restriction” made on the basis of a person’s
gender (see above) with the effect or purpose of limiting,
altering or nullifying the recognition, enjoyment or exercise
of that person’s human rights'™. It is often a consequence
of gender myths and stereotypes™ that include: women
are best fit for child bearing, cooking or cleaning, or jobs
like secretarial work, teaching, or nursing, while men are
leaders, good with finances and commerce™. This has led
to unequal access to the job market™ and to unequal pay
for similar positions based on the argument that women
perform less (well) than men’'8, and hence, to gender-based
discrimination”.

Both gender-based violence and discrimination are
prohibited under international law, particularly on the basis
of the right of equality and non-discrimination™®.

RELATED: Gender, Sexual violence, Stigmatisation

Gender bias

A gender bias is a difference in treatment and perception
(through actions or thoughts) among genders, mainly
discriminating between women and men'™. It usually implies
an inequality of rights and imposes the domination of one




gender over the other?. The bias can be intentional or
unconscious?.

Gender bias is a form of gender discrimination and leads
to inequalities between genders in private and public
spheres. One example often discussed is the inequality
between men and women within the job market based on
gender bias. For example, between two equally qualified
people, one male and one female, statistics show that
women will be less likely to access the same professional
opportunities, positions, wages?? or career evolution®. In
some countries, women are even prohibited from working
in certain industries due to gender discrimination and bias.
For instance, according to ADC Memorial, an FIDH member
organisation in Russia: “In Russia, Belarus, Azerbaijan, and
the former Soviet countries of Central Asia, women are
banned by law from hundreds of professions, including
prestigious and lucrative ones™. This also includes jobs
in the fields of agriculture, transportation, and production
of products like wood or leather?. These discriminatory
employment practices are motivated by concerns over the
“reproductive health® of women, in particular concerning
pregnancy and child rearing, but result in gender bias and
discrimination. While many countries have amended their
labour laws to lift such bans, barriers to accessing the same
jobs continue to exist?.

RELATED: Gender-based violence and discrimination, Gender
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Genital mutilation

Genital mutilation is a form of amputation or physical

injury to the genital organs?. Although it affects women
disproportionately (female genital mutilation), men and boys
are also affected (forced male circumcision).

Female Genital Mutilation (FGM -or
Female Sexual Mutilation - FSM)
Female genital mutilation is widespread around the world?.
It is a harmful practice entailing the “partial or total removal
of the external female genitalia™®. This procedure is often
performed on the basis of ancestral, discriminatory, sexist
and patriarchal cultural norms, which associate such
harmful practice with concepts of femininity, such as virtue
and purity, or the belief that the mutilation will increase
desire and ability for marriage. There is no medical necessity
or benefit to this practice. To the contrary, irreversible
health damage is frequently caused to the women and girls
subjected to it

Due to its invasive nature and the severe physical and
mental long-lasting consequences®, FGM constitutes a
violation of women’s and girls" human rights3 amounting to
ill-treatment or torture34. According to the United Nations

@@@/‘

Type 1 Type 2 Type 3

SOURCE: End FGM European Network — https://www.endfgm.eu/female-genital-mutilation/
what—is—fgm/




General Assembly, “female genital mutilations are an
irreparable, irreversible abuse that impacts negatively

on the human rights of women and girls” and “a harmful
practice that constitutes a serious threat to the health of
women and girls, including their psychological, sexual and
reproductive health"®.

Male Genital Mutilation®®

Male genital mutilation comprises all procedures involving
partial or total removal of external male genitalia or other
injury to male genital organs. It often refers, but is not
limited to, male circumcision.

The circumcision is a procedure of removal of the
foreskin of the penis (the skin that covers the external
extremity of the organ)¥. It can be practised for various
reasons, including medical (as prevention of HIV and other
diseases or infections?®), cultural, religious and social®.
Circumcision has been less criticised by the international
community. This can be explained by the fact that male
circumcision is, according to the World Health Organization,
“‘one of the oldest and most common surgical procedures
worldwide", considered as a significantly safer practice
than female mutilation®. According to the United Nations,
male circumcision should only be performed where a)
participants (including, as appropriate, parents or guardians)
are fully informed; b) participants give their fully informed
consent; and c) the procedure can be performed under fully
hygienic conditions.

Male genital mutilation can also be perpetrated in conflict
settings through, for example, the total or partial ablation
of the penis and/or the testicles*. Mutilation of male
detainees/prisoners can also occur and “is often carried
out to attack and destroy their sense of masculinity or
manhood™®,

Female and male mutilation can both be prosecuted
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as acts of sexual violence* or, depending on the
circumstances, as ill-treatment or torture* under
international law, including as constituting an international
crime?®, States have a duty to prevent and protect against
these harmful practices, abolish legislation and customs
allowing them to perpetuate, prosecute perpetrators and
provide reparation to victims®.

RELATED: Sexual violence, Child abuse, Torture, Cruel, inhuman or
degrading acts, treatments and punishments

Genocide

Genocide is among the most serious and grave international
crimes, together with war crimes and crimes against
humanity, that can be prosecuted under international
criminal law*,

According to the Convention on the Prevention and
Punishment of the Crime of Genocide, adopted by the
United Nations General Assembly in 1948 following World
War I, five categories of acts can constitute genocide if
committed with an “intent to destroy, in whole or in part,

a national, ethnical, racial or religious group™®. These
categories are: “(a) Killing members of the group; (b) Causing
serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole
orin part; (d) Imposing measures intended to prevent births
within the group; and (e) Forcibly transferring children of the
group to another group™®.

Different acts contained in this list can be of a sexual
nature. Preventing births within a group, including through
forced abortion, forced impregnation, or forced sterilisation,
can amount to genocide if carried out with an intent to
destroy a group in whole or in part. Widespread use of sexual
violence, particularly of rape, against a group can cause



“serious bodily or mental harm™' or constitute “conditions of
life calculated to bring[..] physical destruction in whole or in
part™2 In the case of Jean-Paul Akayesu, mayor of the Taba
Commune in Rwanda, judges of the International Criminal
Tribunal for Rwanda noted that “sexual violence was an
integral part of the process of destruction, specifically
targeting Tutsi women and specifically contributing to their
destruction and to the destruction of the Tutsi group as a
whole"3. Acts prosecuted in this case include Tutsi women
being subjected to acts of sexual violence committed to
achieve "the worst public humiliation, mutilated, and raped
several times, often in public, in the Bureau Communal
premises or in other public spaces, and often by more than
one assailant™*. In response to the widespread use of sexual
violence during the genocide, judges further recognised, in
another case, the existence of “genocidal rape™®.

The prohibition of genocide is enshrined in both written
and customary international law and is considered as a
peremptory norm of Jus Cogens®. As such, all States have
the obligation to prevent genocide and to adopt adequate
legislation to prosecute and punish any act that can
constitute genocide, including on the basis of universal
jurisdiction.

In 2019, The Gambia brought a case against Myanmar
before the International Court of Justice alleging a breach of
the Genocide Convention and seeking to prevent genocidal
acts, including rape and sexual violence, committed against
Rohingya Muslims in Myanmar. The case is unprecedented
in that it is the first instance in which a State brought a case
against another State for violations committed by the latter
against its own population®’.

RELATED: Rome Statute, Rape, International Criminal Law
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Gratification (sexual)
Gratification implies a sense of pleasure and satisfaction®,
It can be used in different contexts, especially in relation
to sexual activity. Sexual activity, with oneself or between
two or more persons, if consented to by all, can bring sexual
gratification to the persons involved, and is meant to do so®.
However, although coerced/forced sex may lead to sexual
gratification of the perpetrator, “its underlying purpose is
frequently the expression of power and dominance over
the person assaulted". Hence, the presence of sexual
gratification, or the intent to obtain sexual gratification,
should not be taken into consideration to deliberate on
whether or not sexual violence was committed. The “sexual”
nature of the violence does not imply a requirement of
pleasure —as in consensual sexual activity —in order for the
sexual violence to be characterised as such®'. Moreover,
sexual gratification can also arise from the feeling of power
over the victim and not only from the sexual nature of
the act.

RELATED: Evidence (non-admissible)
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Human rights

Human rights are a set of rights and freedoms inherent

to all human beings, regardless of one's sex, gender,
nationality, ethnicity, language, religion or other'. Human
Rights are “universal, indivisible and interdependent and
interrelated". In human rights law, non-discrimination is

a cross-cutting principle present in all major regional and
international human rights treaties, including in particular
the International Convention on the Elimination of All
Forms of Racial Discrimination and the Convention on the
Elimination of All Forms of Discrimination against Women
(CEDAW)3,

Since 1945, and particularly following the adoption of
the United Nations (UN) Charter emphasising respect
for human rights and fundamental freedoms, the idea
of promulgating an international bill of right started to
materialise. This led to the adoption by the UN General
Assembly of the Universal Declaration of Human Rights
(1948)*, followed in 1966 by the legally binding International
Covenants on Economic, Social and Cultural Rights and on
Civil and Political Rights (1996)°.

The international human rights framework continued to
develop in subsequent decades, and today the Covenants
are part of nine core international human rights treaties,
each establishing a mechanism to monitor implementation
of the treaty provisions by its States parties®. Several of
these mechanisms are mandated to receive individual
complaints from victims alleging a violation of their rights
under the relevant treaty, including the Committee on the
Elimination of Discrimination against Women (“CEDAW
Committee”). Human rights treaties have additionally
been developed at the regional level; these include the
European Convention on Human Rights?, the American
Convention on Human Rights?, and the African Charter
on Human Rights and Peoples’ Rights®. These regional




treaties have established mechanisms to render legally
binding judgments against States parties found to be in
violation of their treaty obligations, namely, the European
Court of Human Rights, the Inter-American Court of Rights
(complemented by the Inter-American Commission on
Human Rights), and the African Court on Human and
Peoples’ Rights (complemented by the African Commission
on Human and Peoples’ Rights -ACHPR).

It is important to note that in exceptional circumstances,
such as armed conflict, suspension or suppression of
some human rights by the government may be permitted
under certain limited and temporary conditions, where a
derogation clause is present in the relevant human rights
treaty and where the situation at hand risks the safety
of a nation. However, a set of rights also referred to as
non-derogable rights cannot be suspended or restricted
regardless the circumstance. These include the rights
set out in Article 4 of the International Covenant on Civil
and Political Rights™, but may also be extended to include
additional rights". Furthermore, legitimate derogation
should not involve any discrimination on the basis of race,
colour, sex, language, religion or social origin.

Human rights instruments offering protection specifically
against sexual and/or gender-based violence include
the CEDAW'; the Council of Europe Convention on
preventing and combating violence against women and
domestic violence®; the Inter-American Convention on the
Prevention, Punishment and Eradication of Violence against
women™; and the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa®™.
Declaratory instruments, such as general recommendations
from the CEDAW Committee, General Comments from
the UN Human Rights Committee, and Guidelines and
Resolutions, also constitute an important part of the human
rights framework as they provide general guidance to States
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on the fulfilment of their relevant treaty obligations. One
key example is the ACHPR Guidelines on combating sexual
violence and its consequences in Africa, adopted in 2017 to
support States in respecting their international obligations
to prevent, protect against and respond to sexual violence™.

International human rights law obliges States to respect
and protect human rights, to prevent and punish any
violation committed by their officials or by private individuals
and to provide redress to the victims™. Although regional,
historical or religious particularities can be taken into
account when implementing these rights, allowing States a
certain margin of appreciation, States have an obligation to
protect all human beings from any violation of their rights
and freedoms™®.

RELATED: Women's rights, Reproductive rights
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Impunity

Persons (or entities) who may be responsible for
committing, contributing to or failing to prevent or punish

a crime or a violation of a law or a rule, be it criminal, civil,
administrative, disciplinary, national or international, must
be held to account'. Failure to do so will create a situation of
impunity where perpetrators of crimes or violations do not
have to face any consequences for their conduct, thereby
contributing to the repetition of these crimes and violations
and denying victims their rights to redress. Impunity is not
limited to the lack of punishment per seand includes the
lack of investigation, arrest, prosecution, proportionate
sentencing and reparations to victims? States are obliged
to ensure accountability, implying an obligation to combat
impunity®. The United Nations “Impunity Principles” set out
arange of principles to assist States in this respect, centred
around three categories: the right to know, the right to
justice and the right to reparation®.

Impunity for sexual and gender-based violence is more
often the norm than an exception in all countries®. This is
often due to a number of legislative, institutional, personal
and cultural obstacles to reporting these violations.

Legislative obstacles include inadequate and/or
discriminatory legal and procedural frameworks with no
or inadequate definitions of sexual and gender-based
crimes, statutes of limitation for such crimes, immunities
or pardons, allowing perpetrators to evade punishment by
marrying the victim of rape or through settlements, reducing
punishments if a crime was committed by a family member,
or placing a very high burden of proof on the victim (such as
requiring corroboration in cases of rape®.

Institutional obstacles fostering impunity include a lack
of emergency help lines, inadequate or discriminatory
complaint procedures, lack of information on reporting
services, absence of protection measures including state-




established shelters, the absence of independent and
impartial law enforcement mechanisms, lack of (adequate)
training of investigators, prosecutors, judges and lawyers,
and corruption.

At the individual level, victims of sexual and gender-based
violence may not report an incident for fear of reprisals or
stigma, or for lack of trust in the justice system, particularly
if support is not provided in the reporting process and/or if
the process itself is traumatising, as when the victim is not
believed or is made to testify multiple times’.

Social barriers include social stigma where reporting
may lead to the rejection of the victim and often her family
members, and may escalate to reprisals. Cultural barriers to
reporting arise when the violence itself is culturally related
oris rooted in cultural stereotypes, or when the family is
complicit in the violence, for instance in forced marriage.

These obstacles have created and fostered a climate and
culture of impunity that encourages and perpetuates sexual
and gender-based violence?.

RELATED: Accountability

International Criminal Law

International criminal law (ICL) is a branch of international
law that deals with the criminal responsibility of individuals
for the most serious crimes under international law. It can
be distinguished from international human rights law in the
sense that it targets the responsibility of individuals, rather
than States. The main categories of international crimes
included in ICL are crimes against humanity, war crimes,
genocide and the crime of aggression®. ICL provides for
criminal sanctions that should apply to all perpetrators,
including those who are involved in the planning and
authorisation of such acts as well as those who directly
commit the crimes. As such, political and military leaders
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can be held to account for international crimes™.
According to international law, all states are obliged
to prosecute perpetrators of genocide, crimes against
humanity or war crimes in their own national courts. ICL, as
codified in the Rome Statute, provides a valuable reference
for domesticating sexual and gender-based crimes as
genocide, crimes against humanity and war crimes™. At the
time of writing, the Rome Statute had been ratified by 123
States and (at times, partially) implemented domestically by
more than half of the States parties'. Also significant are its
standards in terms of procedure and evidence in relation to
sexual and gender-based crimes®, as well as the provision of
protection measures for victims and witnesses™.
RELATED: Accountability, Rome Statute, Crimes against humanity, War
crimes, Genocide, Evidence (non-admissible), Universal jurisdiction

International Humanitarian Law

Also known as “the law of war” or “the law of armed
conflict”, international humanitarian law (IHL) is a branch of
international law that regulates the use of force in armed
conflicts by imposing a set of rules that all parties to the
conflict must respect®. It is essentially codified in the

four Geneva Conventions adopted in 1949 and their two
Additional Protocols of 1977.

The main purpose of IHL is to limit the effects of armed
conflicts by protecting persons who are not taking part in
hostilities. These include the civilian population and those
who, by choice or circumstance, are no longer participating
in hostilities, including combatants who surrender or intend
to do so or who are injured or are captured as prisoners of
war". IHL also seeks to restrict the means and methods of
war' through its set of protections and prohibitions. One
example is the prohibition under IHL on using weapons that
will cause unnecessary suffering or long-term damage to the



environment and weapons that are not able to distinguish
between civilians and combatants and might therefore
target civilians™.

The Geneva Conventions contain only a few references
to protections against sexual and gender-based violations?.
For instance, the Conventions highlight that “women shall
be especially protected against any attack on their honour,
in particular against rape, enforced prostitution, or any form
of indecent assault". While significant at the time of their
adoption, these provisions have since been considered
insufficient in the protection they provide. Individuals should
not be protected against sexual violence to preserve their
honour, but to respect their fundamental rights, particularly
their physical, psychological and sexual integrity and
autonomy. Moreover, this protection should not be limited
to women and should be extended to all persons, given that
men can also become victims of sexual and gender-based
crimes, particularly in situations of armed conflicts?

While these protection gaps identify a need for reform,
IHL still provides an important general prohibition on sexual
and gender-based crimes in times of international and
non-international conflict, which must be respected by all
parties to the conflict®. As highlighted by the International
Committee of the Red Cross, sexual and gender-based
violence committed in times of conflict is also prohibited
under customary law?.

RELATED: Armed conflict
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Liability (modes of)
Under international criminal law, individuals can be held
accountable for their own criminal conduct as well as for
crimes committed by their subordinates or persons placed
under their control'. The Rome Statute of the International
Criminal Court (ICC) includes different forms of individual
criminal responsibility to hold accountable any person who
commits, orders, solicits, induces, facilitates, contributes
to, attempts, or in the case of genocide, induces a crime
under the Statute. It also deals with the responsibility
of commanders and other superiors for the conduct of
their subordinates? An accused can be prosecuted for
either his individual or command responsibility?, or both?,
based on the role played by the individual in relation to the
alleged crimes.

In prosecuting sexual and gender-based crimes as
war crimes, crimes against humanity or genocide, the
modes of liability of alleged perpetrators will depend on
the circumstances of each case and the level and scope
of participation in the crimes by the accused. Identifying
the mode of liability on which to prosecute an alleged
perpetrator can have an important impact on the outcome
of a case, as the prosecution will have to present evidence
in support of the selected mode of liability. This is illustrated
in the case against Jean-Pierre Bemba, who was prosecuted
at the ICC for his alleged command responsibility for war
crimes and crimes against humanity, including the crime
of rape, committed by troops under his command in the
Mouvement de Libération du Congo (Movement for the
Liberation of Congo). The Appeals Chamber ultimately
acquitted Mr. Bemba, finding that he could not be held liable
as commander for the crimes of his troops. The Appeals
Chamber was not convinced by the evidence presented
that he did not take all necessary measures to prevent
the rapes (as well as murder and pillages) committed by




his troops®. According to the Chamber, this was partly

due to Mr. Bemba's limited capacity to control his troops
while being in a foreign country®. This case demonstrates
a difficulty observed at the ICC and other international
tribunals in holding commanders or leaders responsible for
acts of sexual and gender-based violence committed by
their troops, given that they are not direct perpetrators of
the crime’.
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Myths and stereotypes (gender)
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Marriage
A marriage is a legally recognised relationship between two
persons of any gender who consented to the union'.

Child, early and forced marriages

Forced marriage occurs when at least one of the parties has
not fully, freely and genuinely consented to this legal union?
oris unable to end it, “including as a result of duress or
intense social or family pressure™. There are many different
forms of forced marriage, including marriage that is forced
by the partner, parents, family, or community“. Forced
marriage also occurs when domestic laws or practices allow
or encourage a rapist to marry the victims in order to escape
criminal sanctions, usually with the consent of her family®.

Child marriage and early marriage both cover situations
in which at least one of the parties is a child under eighteen
years old®. Early marriage also refers to situations in which
the age of majority in the domestic legal framework is
attained below eighteen’, as well as when a person is over
eighteen years old but is not deemed to be capable of
giving an informed consent due to his/her “level of physical,
emotional, sexual and psychosocial development, or a lack
of information regarding the person’s life options™. Child and
early marriages are characterised as forced marriages® as
children are not legally considered capable of consenting to
enter into such a union™.

Factors leading to or increasing the risk of child, early and
forced marriages (CEFM) are numerous, may be cumulative
or overlap, and include:

— Poverty, particularly when money and/or goods are
offered in exchange for marriage, with the marriage
being a way to subsidise the needs of the rest of
the family™;

— Other socio-economic factors, including when CEFM
allow families or clans to forge an alliance, strengthen
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At least solidarity and bonds between groups, or preserve
property and inheritance rights;

— Inadequate and harmful laws and/or customary,
traditional, religious or tribal practices and rules'?;

— Need for protection and security, in many cases with
the idea that CEFM are “in the best interest” of the
girl, in particular in areas where girls are at high risk
of harassment and physical or sexual assault®®, and in
conflict settings and humanitarian emergencies';

— Migration™;

— So-called pride and honour of the family, for example in

cases of rape or of pregnancy out of wedlock;

— Lack of education and sensibilisation'.

While CEFM affect all genders, the practice is particularly
widespread against women and girls, and is inherently linked
to deep-rooted patriarchal values and gender norms,
inequalities, discrimination and stereotypes. According to
the UN, “girls are disproportionately affected by the practice
— about five time more than boys™” and at least 15 million
girls are subjected to forced marriage every year®. By 2030,
“over 150 million more girls [may be] marrfied] before their
18th birthday”, according to UNICEF and the United Nations
Population Fund™.

CEFM are a form of sexual and gender-based violence that
leads to additional acts of physical, psychological, sexual and
economic violence and discrimination?. For instance, CEFM
almost automatically result in sexual violence, in particular
marital rape, and possibly forced or early pregnancies. They may
also arise from or lead to sexual slavery?. CEFM also prevent
the forced parties, mainly women and girls, from making free
choices regarding key aspects of their lives such as education,
work, health, parenthood, sexuality and social interactions??

SOURCE: OHCHR, ReSBIMBNEAtons for action and lead to violations of many fundamental rights.
against Child and forced marriages, 2017 https://
www.ohchr.org/Documents/Issues/Women/WRGS/
CEFM/RecommendationsForActionEbook.pdf

girls are subjected to forced
marriage every year.




Temporary marriages

Temporary marriage, also referred to as “contractual
marriage’, “summer marriage"?, "mutah marriage” (“pleasure
marriage”)® or “tourist marriage"?, refers to situations in
which a family sells into a short-term marriage a member

of its household, particularly a girl, in order to ensure a
financial gain to the family®. Temporary marriage is a form
of child and forced marriage. The practice is particularly
known in countries in the MENA region (Middle East and
North Africa), such as in Egypt where girls are reportedly
sold for marriage to wealthy men who exploit them during
their holiday before returning them to their family, to be
re-married again?. Some girls have reportedly been married
about sixty times before they even turn eighteen years old%.

The duration of the marriage between the girls and the
visitors is usually agreed upon by the parties in accordance
with their travel plans®. During this time, the girls can
be forced to travel to other countries where they will be
exploited, particularly subjected to forced prostitution®, or
sold into sexual slavery3'.

CEFM is prohibited under international law. As such, the
Convention on Consent to Marriage, Minimum Age for
Marriage and Registration of Marriage, adopted in 1964,
notes that “no marriage shall be legally entered into without
the full and free consent of both parties™?2 This is in line with
the human right recognised in the Universal Declaration of
Human Rights, and additional international instruments®,
to marry and found a family based on free and full consent.®
States have an obligation to prevent and eliminate CEFM
and to bring perpetrators to justice®. The prohibition is also
covered by international and regional instruments prohibiting
related violence, such as sexual exploitation, human
trafficking (including sex trafficking), forced prostitution, child
abuse and gender-based violence and discrimination®,

As shown by the jurisprudence of hybrid tribunals,
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whenever the necessary contextual elements are met,
all forms of forced marriage can be prosecuted under
international criminal law as a crime against humanity of
“other inhumane acts".

RELATED: Consent (informed), Consent to sexual activity, Gender-
based violence and discrimination, Slavery (sexual), Cruel, inhuman
or degrading treatments and punishments, Trafficking (human/sex),
Forced prostitution, Child abuse, Exploitation (sexual)

Myths and stereotypes (gender)

Gender myths and stereotypes can have devastating effects.
They often lead to discrimination, stigmatisation, ostracism
and violence, including sexual and gender-based violence.
Gender stereotypes, in particular sexist stereotypes, are
one of the root causes of gender inequality and sexual and
gender'based violence®®. They contribute to the lack of
recognition and criminalisation of some forms of violence.
This is for example the case when, according to ancestral
stereotypes, women become the property of men after
marriage, resulting in impunity for conjugal rape®.

Gender myths and stereotypes considerably impact the
way societies deal with sexual and gender-based violence
(media, laws, justice systems, health services, among
others)%. Several UN entities have raised the negative
effect that myths and stereotypes can have on judicial
objectivity and impartiality, and on the accountability of
perpetrators, particularly in such cases®. In its General
Recommendation 33, the Committee on the Elimination of
Discrimination against Women notes that stereotypes in
the judiciary and in law enforcement affect the credence
given to the victims of such violence, particularly women,
the interpretation of the law as well as the expectations of
what a victim should or should not do*. In general, States
have the obligation under international law to prevent



discrimination and harmful practices, and therefore to
protect individuals against the effects of stereotyping in the
law and its implementation®.

Gender myths play a central role in sexual and gender-
based violence. Examples of harmful myths include the
belief that when women say “no”, they are just playing
a game and they actually mean "yes’, which leads the
perpetrators to ignore rejection by the victims and to
commit sexual violence*. The organisation Women's
Initiatives for Gender Justice developed in 2005 the MIVSEP
framework (Myth, Implication, Value Statement, Effect,
Patterns) which provides a tool to analyse how myths
operate and their consequences®.

Gender stereotypes are a “generalised view or
preconception about attributes or characteristics, or the
roles that are or ought to be possessed by, or performed6
by individuals or groups based on their gender or alleged
gender. These stereotypes arise from and perpetuate
normative notions of women and men, of femininity and
masculinity¥”, and the idea that each gender and associated
behaviours/attitudes/roles are binary*®. Gender stereotypes
shape and influence all societies and individuals, and
are strongly ingrained within wider culture and social
institutions.

Gender stereotypes are “used to justify and maintain
the historical relations of power of men over women” and
reinforce sexist and patriarchal attitudes, ideas and beliefs
that are harmful to women, as well as to transgender and
non-binary people®.

RELATED: Gender-based violence and discrimination, Gender,
Gender bias, Stigmatisation
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Polygamy

Polygamy is a form of marriage involving more than two
spouses'. There are two types of polygamous marriages:
polyandry, in which the woman takes more than one
husband? and polygyny, in which the man takes several
wives?. While the use of the broader term “polygamy” is very
common in international and domestic discourses about
women's rights, such discourse is in fact an effort to address
polygyny, which is considered a consequence of deep-
rooted patriarchal practices, cultural beliefs and stereotypes
and discriminatory customs*.

In several countries, polygamy is recognised in civil law
and, in some cases, couples have the option to choose
between polygamous and monogamous marriage®. In
some countries, polygamy is allowed but a man is formally
required to present the consent of his wife/wives as a
pre-condition to marrying another womané. In other
countries, such as Jordan for instance, consent of the wife
is not required; however the husband must demonstrate
financial ability to support more than one wife, in addition
to informing an existing wife of his intention to take an
additional wife’. That said, most countries where polygamy,
and in particular polygyny, is allowed, do not require the
consent of the existing wife®. Polygamy also takes place
at the margins of formal legal frameworks and under
customary and religious rules®.

Concerns over polygamy and its effects have been raised
at the international, regional and domestic levels™. Various
United Nations bodies have qualified these marriages
as harmful practices and a violation of women'’s rights,
particularly as a violation of the right to equality between
women and men™. It is “contrary to the dignity of women
and girls and infringes on their human rights and freedoms,
including equality and protection within the family. [..] [l]ts
impact includes harm to the health of wives, understood




as physical, mental and social well-being, the material

harm and deprivation that wives are liable to suffer and
emotional and material harm to children, often with serious
consequences for their welfare"?

RELATED: Women's rights, Marriage

Protective measures (for victims and witnesses)
Protective measures are steps taken to protect victims and
witnesses, and, where required, their families, from harm,
including intimidation, abuse, threats, violence and reprisals
in response to judicial or quasi-judicial (e.g. fact-finding
missions, missions of inquiry, human rights cases submitted
to quasi-judicial mechanisms) proceedings®. In the context
of sexual and gender-based violence, these measures are

to additionally protect victims and witnesses from stigma
and rejection from their families and communities, should
their identity and/or testimony be disclosed to the public.
Prior, informed consent to the disclosure of identities or
identifying information must always be sought and obtained
from victims and witnesses. Protective measures ‘must
guarantee the security, dignity, privacy and well-being of
victims and witnesses, while respecting the rights of the
accused and the rules of a fair trial".

Protective measures should be available in the various
phases of the justice process, particularly where the alleged
crimes, such as sexual and gender-based violence, pose
high security risks to victims and witnesses, and where a
risk of secondary victimisation is high™.

Protective measures may have consequences on the
rights of defendants, and potentially on fair trial guarantees,
as well as on victims and witnesses themselves with
implications to their lives and that of their families and third
parties. As such, it is important that protective measures
are grounded in legislation and policy™. Often, protective
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measures are provided in the criminal procedure code,
police law, special legislation or even the constitution,

and it is recommended that these measures are regulated
under flexible provisions to meet the needs of any case”.
Protection programmes can be put in place by police forces
or, where they lack capacity or willingness to do so, by
national programs®. They can range from temporary day-
to-day physical protection to, where warranted, complete
relocation or identity change™.

Protective measures must be tailored to the individual
needs of victims and witnesses, based on an expert
assessment by professionals with specialised training on
the crimes at hand. This is particularly important in cases
of sexual and gender-based violence®, where risk of re-
traumatisation is high. Protection against re-traumatisation
therefore needs to form part and parcel of protective
measures at the outset of each case?.

International and regional tribunals and courts have
established special units to provide various protection
services to witnesses and victims, including those of sexual
and gender-based violence?. The International Criminal
Court’s Rules of Procedure and Evidence provide that
victims, witnesses or any other “person at risk on account of
testimony given by a witness” can be protected?®. Witnesses
can testify in closed sessions, with voice and/or face
distortion, or use a pseudonym so they cannot be identified.
In these cases names should also be redacted in public
records and accessible documents?. In order to respect the
fairness of the trial, these measures apply to all witnesses
(called by the Prosecutor, the Defence, legal representatives
of victims or the Judges)®.

The African Commission on Human and Peoples’ Rights
provides in its Guidelines on combating sexual violence that
a secure environment for victims and witnesses to intervene
in a proceeding include: the use of separate waiting rooms



for victims and perpetrators; the option to testify in a
protective cubicle; being escorted by police officers where
necessary; the option to testify remotely (e.g. by video-
conference); a sensitive approach to questioning that avoids
further traumatisation of the victim; and the possibility to
provide safe accommodation during the proceedings and
afterwards, if necessary?®

RELATED: Confidentiality, “Do no Harm" principle
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about/registry/witnesses/fag), the Witness Support and Protection Unit of the UN
International Residual Mechanism for Criminal Tribunals (information at https://
www.irmct.org/en/about/functions/witnesses), or the Special Court for Sierra Leone’s
Witness and Victims Section (information at http://www.rscsl.org/WVS.html).

International Criminal Court (ICC), Rules of Procedure and Evidence, ICC-ASP/1/3 and
Corrl, part Il.A (“ICC Rule of Procedure and Evidence”), 3-10 September 2002, Rule 87.

Ibid, para. 3.

ICC, "Witnesses", at https://www.icc-cpi.int/about/witnesses.

ACHPR Guidelines on combating sexual violence and its consequences in Africa, op.
cit., p. 35-36.
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https://www.unodc.org/documents/middleeastandnorthafrica/organised-crime/Good_Practices_for_the_Protection_of_Witnesses_in_Criminal_Proceedings_Involving_Organized_Crime.pdf
https://redress.org/wp-content/uploads/2017/12/ICD-Protection-Workshop_May-2017_Report.pdf
https://redress.org/wp-content/uploads/2017/12/ICD-Protection-Workshop_May-2017_Report.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/140130_prosecution_of_sexual_violence.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/140130_prosecution_of_sexual_violence.pdf
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https://www.icty.org/en/about/registry/witnesses/faq
https://www.irmct.org/en/about/functions/witnesses
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https://www.icc-cpi.int/about/witnesses

Rape

Redress (Remedy; Reparation)
Reproductive rights

Rome Statute (ICC Statute)

138-139

Rape

Rape is prevalent, both in times of peace and in conflict.

In most cases, it is committed by men against women and
girls, although men and boys can also be victims of rape.
Rape globally remains under-reported and inadequately
investigated and prosecuted, and frequently perpetrators
are not held to account?. Several factors contribute to this,
including barriers to reporting at the individual, societal,
cultural or structural levels, as well as inadequate definitions
of rape in domestic law (see Impunity definition above).

In most countries, rape is considered a crime and
defined as an act of penetration occurring with coercion,
orin a coercive context such as detention and/or without
the consent of one or more individuals involved?. What
constitutes penetration, the gender of the victim(s) and
perpetrator(s) and the context in which this penetration
occurs are the elements that often vary between domestic
and international legal frameworks®.

In some countries, the relevant legislation restrictively
defines rape as the penetration of the vagina by the penis.
This is restrictive as it excludes other acts that under
international standards constitute rape, including anal and
oral penetration, and it excludes penetration of the vagina
by objects, such as sticks or guns, or by other body parts
other than the penis, including for instance the hands?. Such
legislation additionally fails to recognise men and boys as
potential victims of rape®. Criminalisation of homosexuality
also impedes access to justice for men and boys as, should
the rape charge not be proven, victims might be at risk of
being charged with homosexuality themselves’.

With regard to the context in which rape is committed,
for instance under coercion or without consent, domestic
legislation should, when defining rape committed in times
of peace, focus on the existence and validity of expressed
consent, and criminalise sexual intercourse without the




consent of one or more of the persons engaged in the
sexual activity. The definition should not be such that
prosecution of rape requires evidence of violence, coercion,
threat, or other similar circumstances as proof of lack

of consent® While coercive circumstances imply that

the consent of the victim is unlikely, the focus should be
placed on the lack of consent in itself. This would avoid
interpretative judgments on what constitutes coercion and
its limitations related to the use of physical force®. In the
vast majority of countries, however, the characterisation

of violence, coercion or threat is central to the definition of
rape. These “circumstances” are deemed to reveal the lack
of consent of the victim and the intention of the perpetrator.
Conversely, only a limited number of countries centre the
definition of rape around victim's consent™,

When rapes are perpetrated in a context of generalised
violence and mass atrocities or amount to international
crimes, consent should not be invoked. In these
circumstances it is considered to be impossible for the
victims of sexual violence to give their consent, and the
victim should not be questioned about consent™.

Both International Criminal Tribunals for the former
Yugoslavia™ and for Rwanda™ adopted definitions of
rape focusing on the context of coercion, in light of the
impossibility of genuine consent in such circumstances. The
Elements of Crimes of the International Criminal Court (ICC)
provide that rape occurs when “the invasion was committed
by force, or by threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological
oppression or abuse of power, against such person or
another person, or by taking advantage of a coercive
environment, or the invasion was committed against a
person incapable of giving genuine consent™.

If the necessary contextual elements are met, rape can be
prosecuted before the ICC and at national level, depending
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on relevant domestic legislation, as a crime against
humanity®™, a war crime, both in international and non-
international armed conflicts™ and as genocide”. Rape can
also be prosecuted as torture as a distinct crime, which can
provide countries with the necessary universal jurisdiction
to prosecute rape committed abroad by and against a non-
national®.

RELATED: Consent to sexual activity, Crimes against humanity,
War crimes, Genocide, Child abuse, Rome Statute, Sexual violence,
Sexual crime

Redress (Remedy; Reparation)

The right to redress for victims of human rights violations,
including sexual and gender-based violence, is firmly
enshrined in international law™. Redress is the right to an
effective remedy and to adequate reparation for the harm
suffered®. States are obliged to put in place the necessary
legal and institutional frameworks to realise victims' right
to redress.”

Remedy

Remedies for victims include their right to “equal and
effective access to justice, adequate, effective and

prompt reparation for the harm suffered and access to
relevant information concerning violations and reparation
mechanisms."? For remedies to be effective, they must be
accessible without impediment, have a prospect of success
and result in adequate reparation. Remedies for sexual and
gender-based violence need to be judicial in nature. Purely
administrative remedies, such as complaints submitted to
an ombudswoman or a national human rights commission,
or disciplinary actions, are not sufficient, though they

can complement judicial remedies?. States’ obligation to
investigate and prosecute sexual and gender-based violence



also means that remedies need to be criminal, as opposed
to purely civil, proceedings?. To give effect to their obligation
to provide victims with a right to an effective remedy,

States must provide victims with legal aid, which can be
understood as encompassing “legal representation, legal
assistance, legal advice, legal education and information"?,

Reparation

Reparation should be integral, accessible, “‘adequate,
effective, prompt"?® reflect the gravity of the violation, and
be designed to remedy the harm suffered?. As provided for
by the African Commission on Human and Peoples’ Rights,
“States must grant reparation to the victims for acts or
omissions for which the States are responsible or for which
a physical person or entity is responsible in cases where the
latter are not able to or do not agree to repair the injury?.

Five types of reparations have broadly been identified in
international and regional instruments, enumerated in the
United Nations Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of
International Humanitarian Law. These include restitution,
compensation, rehabilitation, satisfaction and guarantees of
non-repetition?.

As reparation needs to be tailored to repair the harm
suffered, in sexual and gender-based violence cases, these
types of reparation can take specific forms.

— "Restitution should, whenever possible, restore the
victim to the original situation before the [violations]
occurred™®. This measure is central in all processes.
However, when it comes to physical and psychological
violence, such as sexual and gender-based violence,
as opposed to material violence, there cannot be a
full restitution. In addition, putting victims in the same
situation as they were prior to the sexual violence they
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Restitution Compensation

Monetary payment for
economic losses including lost
opportunities, employment,
education, costs incurred.

Restoration to the former state
before violations e.g. of property,
employment, safety, liberty.

REPARATIONS
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Non-repetition Rehabilitation
Guarantee that the
violations shall never
happen again; prevention
of the same crimes.

|

Care to address physical
and psychological harm.

CAAE
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Satisfaction

Symbolic assurance that the
matter is being dealt with e.g.
disclosure of truth, public
apology, commemoration.

SOURCE: Amnesty International - https://www.amnesty.org/en/latest/news/2017/07/south-
sudan-sexual-violence-on-a-massive-scale-leaves-thousands-in-mental-distress-amid-raging-
conflict/




suffered may risk a repetition of the violence as this
situation may be one of root causes®. In cases of sexual
violence, restitution may include the following: “the
exercise and enjoyment of human rights, particularly
the rights to dignity, security, and health, including
sexual and reproductive rights; enjoyment of family life
and return to employment and education”.
“Compensation should be provided for any
economically assessable damage, as appropriate

and proportional to the gravity of the violation and

the circumstances of each case, resulting from gross
violations of international human rights law and
serious violations of international humanitarian law"s,
Financial compensation is the most common measures
of all, including in cases of sexual and gender-based
violence. It can be ordered by most international and
regional institutions34. The extensive jurisprudence of
the Inter-American Court on Human Rights on sexual
and gender-based violence shows that judges can
determine the amount of the compensation by taking
into account pecuniary damages (including the loss of
income resulting from the prejudice and other relevant
costs incurred), non-pecuniary damages (emotional
and psychological impact) and other costs and
expenses that do not fall under these two categories®.
“Rehabilitation should include medical and
psychological care as well as legal and social services".
This measure is particularly important in cases of sexual
and gender-based violence where victims are often
ostracised and in need of additional support¥.
Satisfaction refers to different measures of a symbolic
character, such as public apologies, search for the
truth and commemorations®. These, although not
sufficient in themsleves, can help victims to feel that
the society recognises their suffering and the gravity
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of the violence, and, particularly when it comes to
sexual and gender-based violence, does not blame
them for it and build social acceptance®. Measures of
satisfaction are an important step toward a society free
from impunity for such acts. Because of their public
nature, they should however be adopted only with a
careful consideration of the wishes and needs of the
victims in order to avoid re-traumatisation and risk of
stigmatisation®.

— Guarantees of non-repetition include broader measures
that will help prevent the commission of new crimes by
reforming the society which allowed them to happen
in the first place®. This is particularly important in the
context of sexual and gender-based violence, and can
include training relevant stakeholders, particularly the
military and police forces, and reforming the judicial
system, ensuring that there is no impunity for the
crimes committed®. This category of measures is less
directly beneficial for the individual victim but will have
a broader and necessary transformative impact on the
entire society®. These measures, where acts of sexual
and gender-based violence have been committed, will
address discriminatory laws and systems that played a
role in their commission.

As highlighted by the United Nations Secretary General

in 2014 in the Guidance Note on Reparations for Conflict-
Related Sexual Violence, “adequate reparation [..] entails

a combination of different forms of reparations™. The
different categories should therefore be complementary
rather than adopted on a “pick-and-choose” basis. All
together, they offer victims and survivors a broad range of
measures and services which will help them overcome their
suffering®.

Overall, reparations for sexual and gender-based violence

must be transformative* and gender-sensitive in order
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to avoid repetition and to allow the victims and survivors
to overcome tragic experiences and reintegrate into a
society that they can trust that is free from discrimination,
inequality and impunity and that has addressed the root
causes of the violence¥. Measures have to be adopted on a
case-by-case basis depending on the needs of the victims
and survivors and on the society in which they are living.
To do so, victims and survivors need to be involved at all
stages (identification, implementation, monitoring) of any
reparation process®,

Procedures for delivery of reparations should be
conducted with respect for confidentiality and be led by the
“Do no Harm” principle (see above)®.

RELATED: Transitional justice, Confidentiality, “Do no Harm" principle,
Victim-centred approach

Reproductive rights
Reproductive rights or “sexual and reproductive rights”
are human rights recognising and ensuring individuals’
freedom to reproduction and access to reproductive
health®0. As highlighted by the International Conference
on Population and Development, these rights allow “all
couples and individuals to decide freely and responsibly the
number, spacing and timing of their children and to have
the information and means to do so, and the right to attain
the highest standard of sexual and reproductive health.
It also includes the right to make decisions concerning
reproduction free of discrimination, coercion and violence,
as expressed in human rights documents™. Sexual and
reproductive rights include free access to a whole range of
health services, goods and facilities which ensure the full
enjoyment of the rights to sexual and reproductive health%2.
Violation of these rights, as in making decisions on the
sexual and reproductive health of an individual without her



or his informed consent, constitutes sexual and gender-
based violence.’® For different reasons, including biological,
social, cultural and religious®, violation of sexual and
reproductive rights impacts mostly and disproportionately
women and girls.®® Harmful gender stereotypes as well

as multiple and intersecting forms of discrimination and
violence based on sex or gender lead to the violation of
women'’s rights to sexual and reproductive health®. In fact,
preventing women and girls from fully enjoying their sexual
and reproductive rights constitutes gender-based violence
because this amounts to limiting access to services that
only women and girls need. On the other hand, certain
violations of sexual and reproductive rights and health are
sexual violence®. It is however important to note that men
and boys can also be affected®® and should be involved in
the respect and implementation of reproductive rights®.

The International Conference on Population and
Development marked a new step in the recognition of
States' responsibility to ensure the respect of sexual
and reproductive rights by incorporating international
commitments into domestic legislation. This will help to
prevent their violation, to punish perpetrators® and to make
sure that relevant services are available to all individuals,
regardless of their sex, gender, or any other ground of
discrimination®'.

Some States, due to various factors such as cultural or
religious influence and entrenched discrimination and
inequalities, are reluctant to implement their international
obligations to guarantee sexual and reproductive rights®2

This is for instance the case when States prohibit abortion®3,

or subject individuals to enforced sterilisation®.

RELATED: Abortion, Enforced sterilisation, Forced contraception
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Rome Statute (ICC statute)

The Rome Statute is the founding treaty of the International
Criminal Court (ICC)%. It was adopted on 17 July 1998 by
State Parties that wished “to put an end to impunity for

the perpetrators of [the most serious crimes] and thus to
contribute to the prevention of such crimes". It entered
into force in 2002 and, at the time of writing, 123 States have
ratified the Statute.

The Rome Statute, together with its accompanying
document, the Elements of Crimes (detailing which
constitutive elements of each crime must be fulfilled®),
is considered one of the most advanced tools in terms of
defining and prohibiting sexual and gender-based violence
as international crimes®. These crimes lists explicitly rape,
sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilisation and other form of sexual violence as
crimes against humanity® and war crimes?. It can also be
prosecuted as genocide, as a physical destruction in whole
orin part of a national, ethnical, racial or religious group”'.

For States Parties, the ratification of the Rome Statute
not only triggered the jurisdiction of the ICC over crimes
committed on their territory or by their nationals?, it also
obligates them to implement these provisions domestically.
This has significantly reinforced/built domestic capacity to
investigate and prosecute international crimes?. Similarly,
the Rome Statute’s provisions promoting gender justice at
procedural, substantive and institutional levels contribute
significantly to the fight against impunity of sexual and
gender-based violence globally.

RELATED: International Criminal Law, War crimes, Crimes against
humanity, Genocide
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op. cit., Principle 1.2.c.

UK Foreign & Commonwealth Office, International Protocol on the Documentation
and Investigation of Sexual Violence in Conflict, Second edition (“PSVI Protocol”),
March 2017, p. 77.

ACHPR Guidelines on combatting sexual violence and its consequences in Africa, op.
cit., p. 42.

UN Basic Principles and Guidelines on the Right to a Remedy and Reparation 2005,
op. cit., paras. 19-23.

Ibid, para. 19.

Inter-American Court of Human Rights (IACtHR), Women Victims of Sexual Torture in
Atenco v. Mexico, Judgment (Preliminary Objections, Merits, Reparations and Costs),
28 November 2018, para. 326; IACtHR, Veldsquez-Rodriguez v. Honduras, Judgment
(Reparations and Costs), 17 August 1990, para. 27.

Idem.

2005 Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims, op. cit., para. 20.

See for example ECHR, Article 41; Rome Statute, Article 75; American Convention on
Human Rights, Article 63.1; Protocol on the Statute of the African Court of Justice
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and Human Rights, 1 July 2008, Article 45.

See for example IACtHR, Caso Rosendo Cantu y otra vs. México, Sentencia (Excep-
cion Preliminar, Fondo, Reparaciones y Costas), 31 august 2010 ; IACtHR, Caso Lépez
Soto y otros vs. Venezuela, Sentencia (Fondo, Reparaciones y Costas), 26 september
2018 ; Karine Bonneau, « La jurisprudence innovante de la Cour interaméricaine des
droits de 'Homme ne matiére de droit a réparation des victimes de violations des
droits de 'Homme », in Ludovic Hennebel and Hélene Tigroudja (dir.), Le particular-
isme interaméricain des droits de 'Homme, En I'honneur du 40éme anniversaire de la
Convention américaine des droits de 'homme, Pedone, 2009, pp. 347-382.

UN Basic Principles and Guidelines on the Right to a Remedy and Reparation 2005,
op. cit., para. 21. The PSVI Protocol specifies that compensation should take into
consideration “(i) physical and mental harm, (ii) lost opportunities including employ-
ment, education, marriage, family life, and social benefits, (iii) material damages, loss
of earning and earning potential, (iv) moral damage, (v) medical expenses and cost
of future rehabilitative services and fees for legal and other expert assistance”. PSVI
Protocol, op. cit., p. 79.

See an analysis of different application of this measure of reparation in C. Correo
(ICTJ), Getting to Full Restitution, Guidelines for Court-Ordered Reparations in Cases
Involving Sexual Violence Committed during Armed Conflict, Political Violence, or
State Repression, 2017, p. 8-11, at https://www.ictj.org/sites/default/files/ICTJ-Brief-
ing-Court-Reparations-2017.pdf.

UN Basic Principles and Guidelines on the Right to a Remedy and Reparation 2005,
op. cit., para. 22.

See examples of satisfaction measures and the role of social acceptance in ICTJ
Guidelines for Court-Ordered Reparations in Cases Involving Sexual Violence, op. cit.,
p.15-17.

ICTJ Guidelines for Court-Ordered Reparations in Cases Involving Sexual Violence, op.
cit., p. 13.

UN Basic Principles and Guidelines on the Right to a Remedy and Reparation, op. cit.,
para. 23.

Idem.

Human Rights Council, Report of the Special Rapporteur on Violence against
Women, its Causes and Consequences, Rashida Manjoo, A/HRC/14/22, 23 April 2010,
para. 31; IACtHR, Gonzdlez et al. (“Cotton Field") v. Mexico, Judgment (Preliminary
Objection, Merits, Reparations and Costs), 16 November 2009, para. 450; Nairobi
Declaration on Women'’s and Girls’ Right to a Remedy and Reparation, Nairobi, 2007,
Principle 3.H, at https://www.fidh.org/IMG/pdf/NAIROBI_DECLARATIONeng.pdf; ICC,
Trial Chamber |, Prosecutor v. Thomas Lubanga Dyilo, Decision establishing the prin-
ciples and procedures to be applied to reparations, ICC-01/04-01/06-2904, 7 August
2012, para. 222.

UN, Guidance Note of the Secretary-General, Reparations for Conflict-Related Sexual
Violence, June 2014, p. 5.

PSVI Protocol, op. cit., p.81.

See particularly Impunity Watch, Guidelines on Transformative Reparations for
Survivors of Sexual Violence, 2019, at https://www.impunitywatch.nl/docs/Re-
searchReport_Guidelines-Transformative_Reparations_2019_eng.pdf; For a specific
example of the necessity of transformative reparation, see L. Chappell (2017), “The



https://www.ictj.org/sites/default/files/ICTJ-Briefing-Court-Reparations-2017.pdf
https://www.ictj.org/sites/default/files/ICTJ-Briefing-Court-Reparations-2017.pdf
https://www.fidh.org/IMG/pdf/NAIROBI_DECLARATIONeng.pdf
https://www.impunitywatch.nl/docs/ResearchReport_Guidelines-Transformative_Reparations_2019_eng.pdf
https://www.impunitywatch.nl/docs/ResearchReport_Guidelines-Transformative_Reparations_2019_eng.pdf
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Gender Injustice Cascade: ‘Transformative’ Reparations for Victims of Sexual and
Gender-Based Crimes in the Lubanga Case at the International Criminal Court”,
International Journal of Human Rights, Vol. 21(9), pp. 1223-1242.

S. Gilmore, J. Guillerot and C. Sandoval (Reparations, Responsibility & Victimhood

in Transitional Societies), Beyond silence and stigma: Crafting a Gender-Sensitive
Approach for Victims of Sexual Violence in Domestic Reparation Programmes, 2020,
p. 14-18, 60, at https://reparations.qub.ac.uk/assets/uploads/QUB-SGBV_Report_Eng-
lish_Web.pdf.

Ibid, p. 22-24, 60; PSVI Protocol, op. cit., p. 78; R. Killean (2019), “Procedural Justice

in International Criminal Courts: Assessing Civil Parties’ Perceptions of Justice at
the Extraordinary Chambers in the Courts of Cambodia”, International Criminal Law
Review, Vol. 16(1), pp. 1-38.

Idem.

According to the World Health Organization (WHO), sexual and reproductive health
include five different aspects: (1) freedom to choose contraception and access
infertility services; (2) maternal and newborn health; (3) services related to sexually
transmitted infections and other reproductive deadly risks; (4) safe abortion and re-
lated care; and (5) healthy sexuality. United Nations Population Fund (UNFPA), Sexual
and Reproductive Health for All, 2010, p. 13, at https://www.unfpa.org/sites/default/
files/pub-pdf/uarh_report_2010.pdf.

UNFPA, Programme of action adopted at the International Conference on Popu-
lation and Development, Cairo, 5-13 September 1994, paras. 7.2-7.3, at https://www.
unfpa.org/sites/default/files/event-pdf/PoA_en.pdf; See as well UNFPA, The Danish
Institute for Human Rights and the UN Office of the High Commissioner for Human
Rights (OHCHR), Reproductive Rights are Human Rights, A Handbook for National
Human Rights Institutions, 2014, p. 22-23, at https://www.ohchr.org/Documents/Pub-
lications/NHRIHandbook.pdf.

Committee on Economic, Social and Cultural Rights (CESCR), General Comment No.
22 on the Right to Sexual and Reproductive Health (Article 12 of the International
Covenant on Economic, Social and Cultural Rights), E/C.12/GC/22, 2 May 2016, par-
ticularly paras. 2, 5- 6, 11-21.

Women's Initiatives for Gender Justice (WIGJ), Civil Society Declaration on Sexual
Violence, 2019, Part 2(4)(c), Part 4(2)(b).

European Parliament, Motion for a European Parliament Resolution on Sexual and
Reproductive Health and Rights, 2013/2040(INI), 3 December 2013, paras. F, J.

Reproductive Rights are Human Rights, A Handbook for National Human Rights
Institutions, op. cit, p. 26.

OHCHR, Déclaration conjointe des experts des droits de 'homme des Nations
Unies*, du Rapporteur sur les droits des femmes de la Commission Interaméricaine
des Droits de 'Homme et des Rapporteurs Spéciaux sur les droits des femmes et des
défenseurs des droits de 'homme de la Commission Africaine des Droits de 'Homme
et des Peuples, 24 Septembre 2015, at https://www.ohchrorg/EN/NewsEvents/Pages/
DisplayNews.aspx?News|D=16490&Lang|D=F.

For instance, obstetrical and gynaecological violence is a form of gender-based
violence that violates women and girls’ sexual and reproductive rights and may be of
a sexual nature. Obstetrical and gynaecological violence can include inappropriate
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or non-consensual acts carried out by practitioners, such as vaginal palpation or
episiotomies performed without consent. Parliamentary Assembly of the Council
of Europe, Resolution 2306 (2019) on Obstetrical and gynaecological violence, Doc.
14965, 3 October 2019.

Reproductive Rights are Human Rights, A Handbook for National Human Rights
Institutions, op. cit., p. 27.

Ibid, p. 26.

J. Cottingham, E. Kismodi, A. M. Hilber, O. Lincetto, M. Stahlhofer and S. Gruskin
(2010), “Using human rights for sexual and reproductive health: improving legal and
regulatory frameworks”, Bulletin of the World Health Organization, Vol. 88(7), pp. 481-
560.

European Parliament, Motion for a European Parliament Resolution on Sexual and
Reproductive Health and Rights, op. cit., paras. 5, 7, 14; African Union, Protocol to
the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
(“Maputo Protocol”), 11 July 2003, Article 14.

See for example the debate around the inclusion of sexual and reproductive rights

in the UNSC Resolution 2467 (2019) on sexual violence in conflict and the strong
pushback from the United States. What's in Blue, “In Hindsight: Negotiations on Res-
olution 2467 on Sexual Violence in Conflict”, 2 May 2019, at https://www.whatsinblue.
org/2019/05/in-hindsight-negotiations-on-resolution-2467-on-sexual-violence-in-con-
flict.php; Global Justice Center, “UN Security Council Adopts Resolution 2467",

23 April 2019, at http://www.globaljusticecenter.net/press-center/press-releas-
es/1117-un-security-council-adopts-resolution-2467.

FIDH, Observatorio Ciudadano, “Abortion in Chile: Women face countless obstacles”,
2018, at https://www.fidh.org/en/region/americas/chile/abortion-in-chile-women-face-
countless-obstacles; FIDH, RADDHO, I don't want this child, | want to go to school’,
The prohibition of abortion in Senegal”, 2014, at https://www.fidh.org/en/region/Afri-
ca/senegal/report-senegal-i-don-t-want-this-child-i-want-to-go-to-school. See above
the term “Abortion”.

See above the term “Enforced Sterilisation”.

The ICC was established after the Statute entered into force on 1 July 2002. To learn
more about the Court, visit the Court’s website at https://www.icc-cpi.int/about.

Rome Statute, op. cit., Preamble.

See for example the elements of the crime against humanity of rape: “1. The perpe-
trator invaded the body of a person by conduct resulting in penetration, however
slight, of any part of the body of the victim or of the perpetrator with a sexual organ,
or of the anal or genital opening of the victim with any object or any other part of
the body. 2. The invasion was committed by force, or by threat of force or coercion,
such as that caused by fear of violence, duress, detention, psychological oppression
or abuse of power, against such person or another person, or by taking advantage of
a coercive environment, or the invasion was committed against a person incapable
of giving genuine consent. 3. The conduct was committed as part of a widespread
or systematic attack directed against a civilian population. 4. The perpetrator knew
that the conduct was part of or intended the conduct to be part of a widespread or
systematic attack directed against a civilian population.” ICC Elements of Crimes, op.
cit., Article (7(1)(g)-1).


https://reparations.qub.ac.uk/assets/uploads/QUB-SGBV_Report_English_Web.pdf
https://reparations.qub.ac.uk/assets/uploads/QUB-SGBV_Report_English_Web.pdf
https://www.unfpa.org/sites/default/files/pub-pdf/uarh_report_2010.pdf
https://www.unfpa.org/sites/default/files/pub-pdf/uarh_report_2010.pdf
https://www.unfpa.org/sites/default/files/event-pdf/PoA_en.pdf
https://www.unfpa.org/sites/default/files/event-pdf/PoA_en.pdf
https://www.ohchr.org/Documents/Publications/NHRIHandbook.pdf
https://www.ohchr.org/Documents/Publications/NHRIHandbook.pdf
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16490&LangID=F
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16490&LangID=F
https://www.whatsinblue.org/2019/05/in-hindsight-negotiations-on-resolution-2467-on-sexual-violence-in-conflict.php
https://www.whatsinblue.org/2019/05/in-hindsight-negotiations-on-resolution-2467-on-sexual-violence-in-conflict.php
https://www.whatsinblue.org/2019/05/in-hindsight-negotiations-on-resolution-2467-on-sexual-violence-in-conflict.php
http://www.globaljusticecenter.net/press-center/press-releases/1117-un-security-council-adopts-resolution-2467
http://www.globaljusticecenter.net/press-center/press-releases/1117-un-security-council-adopts-resolution-2467
https://www.fidh.org/en/region/americas/chile/abortion-in-chile-women-face-countless-obstacles
https://www.fidh.org/en/region/americas/chile/abortion-in-chile-women-face-countless-obstacles
https://www.fidh.org/en/region/Africa/senegal/report-senegal-i-don-t-want-this-child-i-want-to-go-to-school
https://www.fidh.org/en/region/Africa/senegal/report-senegal-i-don-t-want-this-child-i-want-to-go-to-school
https://www.icc-cpi.int/about
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8 C. Stahn, A Critical Introduction to International Criminal Law, Cambridge: Cam-
bridge University Press, 2019, p. 63-64.

Rome Statute, op. cit., Article 7(1)(g).
Ibid, Article 8(2)(b)(xxii) and 8(2)(e)(vi).
Ibid, Article 6(c)

Ibid, Article 12(1).

FIDH, Unheard, Unaccounted: Towards Accountability for Sexual and Gender Based
Violence at the ICC and Beyond, 2018, p. 9, at https://www.fidh.org/IMG/pdf/sgb-
v_721a_eng_au_20_nov_2018_13h_web.pdf.
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Sexual crimes

The term sexual crimes usually refers to specific acts of
sexual violence (see below) prohibited under criminal law'.
Several examples of sexual crimes are mentioned in this
Ato Z, such as rape, sexual slavery, sexual exploitation,
enforced sterilisation and enforced prostitution. There is
no universal and exhaustive list of such crimes since they
vary among legal frameworks and can evolve over time2.
For sexual crimes to amount to crimes under international
criminal law they must have been committed in a specific
context that meets the relevant criteria for these crimes
to amount to genocide, crimes against humanity, or

war crimes?.

RELATED: Sexual violence, Rape, Slavery (Sexual), Exploitation (Sexual),
Enforced prostitution, Enforced sterilisation

Sexual violence
Sexual violence is to be understood as a broad category
of acts of a sexual nature® As such it is often defined by

Sexual crimes
Sexual violence

Slavery (sexual) reference to a non-exhaustive list of examples of acts that
SOGI (sexual orientation can constitute sexual violence, such as rape, sexual slavery,
and gender identity) rights forced prostitution, forced marriage, forced nudity® and any
Stigmatisation other acts that are sexual in nature®, committed without
Survivor genuine consent and/or by using force or under coercive

circumstances. Any act of sexual violence is a violation of an
individual's physical and psychological integrity and personal
autonomy’, and a form of gender-based violence?.

In 2019, a group of more than 50 civil society organisations
adopted the Civil Society Declaration on Sexual Violence
which analyses what “sexual” means, especially from the
perspective of the victims and survivors themselves®. The
Declaration lists general principles that suggest that an
act is sexual in nature and examples of sexual violence,
all of it being non-exhaustive and allowing for a better




understanding of sexual

violence™. CALL IT
Among the general WHAT
o . Z

principles, the Declaration IT Is

recognises that “sexual
violence involves singular, E)URCE: Call it what it is campaign,
multiple, COﬂtinUOUS, or Women's Initiatives for Gender Justice,
intermittent acts WhiCh, in https://Agenderjustice.org/home/campaigns/
context, are perceived by the victim, the perpetrator, and/

or their respective communities as sexual in nature. Such
acts are to be characterised as sexually violent if they violate
a person’s sexual autonomy or sexual integrity. These

acts can be committed by and against any person, at any
time (peace or conflict) and in any environment (public or
private) and do not necessarily involve physical contact or
sexual gratification™.

Sexual violence can have serious, multiple, immediate
or delayed and sometimes long-term consequences
for the health and lives of survivors, including medical,
psychological, social and material consequences such as
vaginal and anal tears, unwanted pregnancies, early and
forced marriage, sexually transmitted infections such as HIV/
AIDS, stigma and shame, post-traumatic stress disorder,
depression, risky behaviour including suicidal behaviour,
school drop-out, loss of employment, “honour” crimes, death
and community destruction in the case of violence related
to crises and conflicts®.

States have an obligation to prevent and protect
individuals against any sort of sexual violence, and to punish
its perpetrators and provide reparation to victims where it
occurs™. The implementation of this obligation in practice,
however, usually depends on which acts are considered as
sexual violence under domestic legislation. For instance,
acts such as female genital mutilation or conjugal rape will
be prohibited in some countries while other countries will
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stay silent, thus allowing the practice to continue®™.
Notwithstanding States’ obligations, sexual violence
remains prevalent not only in all conflicts but also in
peacetime around the world. It mainly affects women and
girls, but men and boys are also victims of sexual violence™.

RELATED: Sexual crimes, Sexual and gender-based violence and
discrimination

Slavery (sexual)

Slavery refers to a situation in which one person exercises
ownership over another person”. Sexual slavery is a
particular form of slavery involving acts of sexual violence
and the deprivation of sexual autonomy of the victim'. It
does not require any financial gain for the perpetrator®.

Slavery is absolutely prohibited under international
law?. The prohibition is not limited to the situation where
a person is keeping another human being at her or his
disposal, but also includes all the different steps that have
contributed to this situation?'.

Sexual slavery is also an international crime and can,
whenever the necessary contextual elements are met, be
prosecuted as a crime against humanity?? and as a war
crime, both in international and non-international armed
conflicts®. According to the Elements of Crimes to the
Rome Statute of the International Criminal Court (ICC),
the crime of sexual slavery is characterised by two main
elements: (1) The perpetrator exercised any or all of the
powers attached to the right of ownership over one or more
persons, such as by purchasing, selling, lending or bartering
such a person or persons, or by imposing on them a similar
deprivation of liberty; and (2) The perpetrator caused such
person or persons to engage in one or more acts of a
sexual nature®.

With regard to the power of ownership, the ICC found



that there is no exhaustive list of situations covered by this
specific term?. However, some factors can be taken into
consideration to assess whether or not this power was
exercised, “such as control of the victim's movement, the
nature of the physical environment, psychological control,
measures taken to prevent or deter escape, use of force or
threats of use of force or other forms of physical or mental
coercion, duration, assertion of exclusivity, subjection to
cruel treatment and abuse, control of sexuality, forced
labour, and the victim's vulnerability“?.

Sexual slavery is also a serious human rights violation and
has been recognised as such by the United Nations, which
set up a special procedures mandate and mechanisms to
tackle the widespread nature of slavery, including sexual
slavery?. The then Special Rapporteur on Contemporary
Forms of Slavery confirmed in 1998 the absolute prohibition
of sexual slavery, stating that “sexual slavery is slavery
and its prohibition is a jus cogens norm"®, meaning that
there cannot be any exception to its prohibition, and that
is applicable whether or not States are parties to relevant
conventions and treaties.

Finally, it is important to note that the crime of sexual
slavery is often committed together with the crime of slave
trade?. Slave trade is a separate international crime that
must be clearly distinguished from enslavement. The crime
of slave trade can be defined as “acquir[ing] and intend[ing]
to reduce males or females, into slavery, or, as importantly,
[to] further exchange or transport a person already enslaved
to other slavery situations™®. Even though the crime of slave
trade is found in international conventions® and is part
of customary international law®, international courts and
tribunals, including the ICC, have typically failed to recognize
and condemn slave trade as a separate violation from the
crime of slavery®. However, it should be underscored that
acts committed before and with the intention of reducing
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a person into slavery — through, for instance, the “abductions,
captures, kidnappings, or exchanges”* of the victims — should
be charged as slave trading, and thus prosecuted separately
from the crime of slavery. The crime of slave trade should also
be distinguished from “human trafficking”. While there is
some overlap between the two crimes, human trafficking is

a transnational crime3® which seeks to condemn any form of
exploitation of a person®, as opposed to slave trading, which
focuses solely on criminalizing the enslavement?®. Additionally,
unlike in the case of human trafficking, there is no need for
the victims to establish whether slave trading resulted in their
enslavement or to prove their lack of consent®.

RELATED: Crime against humanity, War crime, Rome Statute, Sexual crimes,
Sexual violence, Autonomy (personal), Exploitation (sexual), Weapon of
war (sexual violence as)

SOGI (sexual orientation and gender identity) rights
Human rights have to be respected for all individuals,
regardless of their sexual orientation and gender identity*. For
those whose sexual orientation and gender identity (SOGI)
vary from the dominant norms of their society or regions (e.g.
lesbians, gays, bisexuals, queer, transgender, intersex and other
LGBTIQA+4), however, violations of their basic rights, violence
and discrimination are widespread*.

SOGI rights aim at enhancing the enjoyment of universal
human rights by the LGBTIQA+ community. In order to monitor
the situation and ensure that these rights are respected and
implemented among States parties, the United Nations (UN)
Human Rights Council appointed in 2016 an Independent
Expert on Sexual orientation and gender identity®. In his 2018
report, the Independent Expert noted that acts of violence
against SOGI considered as non-conforming “are committed in
all corners of the world, and victims are presumed to be in the
millions, every year. These acts extend from daily exclusion and



The way a person communicates their
gender identity to others such as how
they dress, act or refer to themselves.

\ A person's internal sense
of being a man or a woman
or anything in between.

(
\
\
P

The sexual and/or romantic
attractions to others.

|
\

The label, male, female or
intersex, given to someone
at birth based on their
body parts.

SOURCE: Terminology, https://
understandingtheguidelines.ca/
fags/terminology/

discrimination to the most heinous acts, including torture
and arbitrary killings"4. He recommended that States
reform discriminatory laws and take all measures to prevent,
investigate and punish violations®.

Today, human rights advocates call on the recognition
of more explicit SOGI rights*. Although some efforts have
been made within the past decade, such as the adoption
of the UN Declaration on Sexual Orientation and Gender
Identity in 2008%, and the Yogyakarta Principles on the
application of international human rights law in relation to
sexual orientation and gender identity in 2007 (updated in
2017)%, a proper framework is still lacking®.

RELATED: Human rights

Stigmatisation
Stigmatisation is an inherent consequence of almost

every incident of sexual violence®. Victims are often

blamed, shamed, excluded or rejected by their family,
friends, community or the entire society®, instead of being
protected and assisted to recover from the harm suffered.
The stigmatisation can be extended to other members of
the victims' families, such as to children born as the result of
arape®,

Stigmatisation often prevents victims from seeking
emotional, medical, psychological, social and/or legal
assistance. As affirmed by Adama Dieng, former Special
Representative of the Secretary-General on Sexual Violence
in Conflict, “victims who might survive rape often [do] not
survive its social repercussions’, adding that “simply stated,
stigma kills"3.

Stigmatisation of victims of sexual violence arises from
deep-rooted patriarchal and sexist norms, values and
attitudes, and is reinforced by rape culture®. It is based on
the assumption that, because of the sexual nature, victims




play a certain role contributing to the commission of the
act, and can therefore be blamed for its occurrence and
consequences®.

The stigma of sexual violence should be redirected from
victim to perpetrator in order to enable survivors to access
the support they deserve, to advance the prevention and
fight against sexual violence and to curb impunity.

RELATED: Myths and stereotypes, Victim-blaming

Survivor

The terms “victims” and “survivors” of sexual and gender-
based violence are both appropriate but may be used in
different contexts or serve different purposes. The word
“victim”is commonly used in a legal context, for instance
when referring to judicial proceedings, to confer a specific
status that provides rights under the law (see the definition
of “Victims” below). The word “survivor” often refers to
someone who has gone or is going through a recovery
process, and is used as a “term of empowerment’, and when
considering the short- and long-term consequences of
sexual violence®s.

There is no rule as to whether it is best to use the term
“survivor” or “victim” to refer to individuals who have
suffered sexual violence and gender-based violence®. When
engaging with survivors or victims, the most appropriate
thing is to consult them on their preference and to respect
it, unless a specific situation imposes the use of one term or
the other, such as in criminal institutions and proceedings
where the term “victim” is most commonly used®. However,
the impact of sexual and gender-based violence and how
individuals feel about their experience go beyond these
terminologies and some people may identify as neither
“survivor” nor “victim”.

RELATED: Victims
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ENDNOTES

1 Forinstance, the sexual crimes falling under the jurisdiction of the International
Criminal Court (ICC) include rape, enforced prostitution and sexual violence. ICC,
Office of the Prosecutor, Policy Paper on Sexual and Gender-Based Crimes, June
2014, p. 3.

2 For instance, while some States have integrated in their national jurisdictions the
definitions of the sexual crimes found in the Rome Statute, others have adapted
them to their own criminal frameworks, while others are simply not parties to the
Rome Statute. UK Foreign & Commonwealth Office, International Protocol on the
Documentation and Investigation of Sexual Violence in Conflict, Second edition
(“PSVI Protocol”), March 2017, p. 42.

3 See the terms “Crimes against humanity” (above), “Genocide” (above) and
“War crimes” (below).

4 On the importance of understanding the term broadly to better seize the experience
of the victims and to enact efficient policies and laws, see as well PSVI Protocol, op.
cit., p. 18.

5 See for instance the definition given by the UN Secretary-General in United Nations
Security Council (UNSC), Conflict-Related Sexual Violence, Report of the United Na-
tions Secretary-General, S/2019/280, 29 March 2019, p. 3; International Criminal Tribu-
nal for Rwanda (ICTR), Prosecution of Sexual Violence: Best Practices Manual for the
Investigation and Prosecution of Sexual Violence Crimes in Post-Conflict Regions:
Lessons Learned from the Office of the Prosecutor for the ICTR (“ICTR Best Practices
Manual”), 2014, p. 8; see also the definition in the African Commission on Human
and Peoples’ Rights (ACHPR) Guidelines on combating sexual violence and its
consequences in Africa, defining sexual violence as “any non-consensual sexual act”
and then providing a non-exhaustive list of acts that constitute sexual violence, with
or without physical contact: “Sexual violence means any non-consensual sexual act,
a threat or attempt to perform such an act, or compelling someone else to perform
such an act on a third person. These acts are considered as non-consensual when
they involve violence, the threat of violence, or coercion. Coercion can be the result
of psychological pressure, undue influence, detention, abuse of power or someone
taking advantage of a coercive environment, or the inability of an individual to freely
consent”. ACHPR, Guidelines on combating sexual violence and its consequences
in Africa: Niamey, 2017, para. 3(1)(a) and 3(1)(b). See as well the definition of the World
Health Organization (WHO): “any sexual act, attempt to obtain a sexual act, unwanted
sexual comments or advances, or acts to traffic, or otherwise directed, against a
person’s sexuality using coercion, by any person regardless of their relationship to the
victim, in any setting, including but not limited to home and work". WHO, World report
on violence and health, Chapter 6 "Sexual Violence", 2002, p. 149, at https://www.who.
int/violence_injury_prevention/violence/global_campaign/en/chap6.pdf.

6 ICC, Elements of Crimes, 3-10 September 2002 (reviewed in 2010), Article 7(1)(g)-6.
The Elements of Crimes provide that the crime of “other acts of sexual violence” (as a
crime against humanity) has to be understood as when a “perpetrator committed an
act of a sexual nature against one or more persons or caused such person or persons
to engage in an act of a sexual nature by force, or by threat of force or coercion [...] or
by taking advantage of a coercive environment or such person’s or persons’ incapaci-
ty to give genuine consent”. Element 1.

7 UN Women, “Definition of sexual assault and other elements”, last updated 8 January


https://www.who.int/violence_injury_prevention/violence/global_campaign/en/chap6.pdf
https://www.who.int/violence_injury_prevention/violence/global_campaign/en/chap6.pdf

N

@

2]

2018, at https://www.endvawnow.org/en/articles/453-dfinition-de-lagression-sex-
uelle-et-autres-Iments.html; Inter-American Court of Human Rights (IACtHR), Lépez
Soto y otros v. Venezuela, Judgment (Merits, Reparations and Costs), 26 September
2018, note 206, p. 44, para. 152; Human Rights Council, Report of the Office of the Unit-
ed Nations High Commissioner for Human Rights, Conflict-Related Sexual Violence in
Ukraine (14 March 2014 to 31 January 2017), A/HRC/34/CRP. 4,16 March 2017, paras. 8,
33 et 144; International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor
v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Trial Judgment, IT-96-23-
T&IT-96-23/1-T, 22 February 2001, para. 457; European Court of Human Rights (ECtHR),
M.C. v. Bulgarie, Application N°39272/98, 4 December 2003; Conférence internation-
ale sur la Région des Grands Lacs, Protocole sur la prévention et la répression de la
violence sexuelle contre les femmes et les enfants, 30 novembre 2006, Article 1.

Sexual violence has been recognised as the “most immediate and dangerous type

of gender-based violence occurring in acute emergencies”. UN High Commissioner
for Refugees (UNHCR), Inter-Agency Standing Committee, Guidelines for Gen-
der-based Violence Interventions in Humanitarian Settings: Focusing on Prevention
of and Response to Sexual Violence in Emergencies, 2005, p. 1, at https://www.unhcr.
0rg/453492294.pdf. Often, because of the interconnexion between sexual violence
and gender-based violence, the term “sexual and gender-based violence” is used as a
broad category of violence, particularly when it affects women. It is important to note,
however, that it is not a synonym for “violence against women", and that while all sex-
ual violence is gendered, not all gender-based violence is sexual. See the definition of
“gender-based violence and discrimination” above.

Women's Initiatives for Gender Justice (WIGJ), Civil Society Declaration on Sexual
Violence, 2019, at https://Agenderjustice.org/wp-content/uploads/2019/11/English-Civ-
il-Society-Declaration-on-Sexual-Violence.pdf. Learn more about the “Call it what it is”
Campaign at the origin of the Declaration on the WIGJ's Website at https://4gender-
justice.org/home/campaigns/defining-sexualviolence/.

Ibid.

Ibid, Part. 1(1), and associated commentary p. 12.

Ibid, Part. 1(3), (4), (5) and (6), and associated commentary p. 12-14.

FIDH, Statement adopted in the margins of FIDH's 40th Congress on 18 November

2019 on “Sexual and sexist violence against women”, at https://www.fidh.org/en/
issues/women-s-rights/sexual-and-sexist-violence-against-women.

Idem. See States' obligations as highlighted in terms “Autonomy (personal)” and
“gender-based violence and discrimination” above.

For example, see the study conducted in 2018 on a group of African countries:
Thomson Reuters Foundation and 28TOOMANY, The law and FGM, An overview of 28
African Countries, 2018, at https://www.28toomany.org/static/media/uploads/Law%20
Reports/the_law_and_fgm_v1_(september_2018).pdf; See as well the updated anal-
ysis of Equality Now, “FGM and the law around the world”, 19 June 2019, at https://
www.equalitynow.org/the_law_and_fgm.

FIDH Congress Statement 2019 on sexual and sexist violence against women, op. cit.

UN Convention to suppress the slave trade and Slavery (“Slavery Convention"), 25
September 1926 (entry into force 9 March 1927), Article 1(1): “Slavery is the status or
condition of a person over whom any or all of the powers attaching to the right of
ownership are exercised".
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I. Bantekas, “Chapter 7.3.3 Sexual Slavery”, in International Criminal Law, Hart Pub-
lishing, 2010.

UN Office of the High Commissioner for Human Rights (OHCHR), Abolishing Slavery
and its Contemporary Forms, 2002, at https://www.ohchr.org/Documents/publica-
tions/slaveryen.pdf.

Slavery Convention, op. cit., Article 1(2).

ICTY, Kunarac et al Trial Judgment, op. cit., paras. 540-543. The ICTY accepted a broad
definition of slavery which is the “exercise of any or all of the powers attaching to the
right of ownership over a person.”

Rome Statute of the International Criminal Court, A/CON.183/9 (“Rome Statute”),
17 July 1998 (entry into force 1 July 2002), Articles 7(1)(c) and 7(1)(g).

Ibid. In international armed conflict, Article 8(2)(b)(xxii). In non-international armed
conflict, Article 8(2)(e)(vi).

ICC Elements of Crimes, op. cit., Article 7(1)(g)-2, Crime against humanity of sexual
slavery.

ICC, Trial Chamber VI, Prosecutor v. Bosco Ntaganda Judgment, ICC-01/04-02/06,
8 July 2019, para. 952.

Idem. In this case, victims were kept in captivity, forced to perform various tasks,
including cooking, and were subjected to continuous acts of sexual violence, particu-
larly rapes. See paras. 954-961.

Human Rights Council, Resolution 6/14 on Special Rapporteur on Contemporary
Forms of Slavery, 28 September 2007; UN Working Group on Contemporary Forms of
Slavery, established in 2007, at https://www.ohchr.org/EN/Issues/Slavery/WGSlavery/
Pages/WGSlaverylndex.aspx; UN Voluntary Fund on Contemporary Forms of Slavery,
at https://www.ohchr.org/EN/Issues/Slavery/UNVTFCFS/Pages/WhattheFundis.aspx;
Slavery is also expressly prohibited as a human rights violation in various human
rights instruments, see for instance Organization of African Unity, African Charter on
Human and Peoples’ Rights, 1 June 1981 (entry into force 21 October 1986), Article 5.

Commission on Human Rights, Contemporary Forms of Slavery, Systematic Rape,
Sexual Slavery and Slavery-like Practices during armed conflict, Final report submit-
ted by Ms. Gay J. McDougal Special Rapporteur, E/CN.4/Sub.2/1998/13, 22 June 1998,
para. 30.

P. V. Sellers and J. Kestenbaum (2020), “Missing in Action: The International Crime of
the Slave Trade”, Journal of International Criminal Justice, Vol. 18, p. 12.

Ibid.

See UN Slavery Convention, op. cit., Article 1and 2. See also: Supplementary Conven-
tion on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery, 30 April 1956, Article 3.

J-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,
Volume I: Rules, Cambridge: Cambridge University Press and International Commit-
tee of the Red Cross, 2005, Rule 94 “Slavery and the Slave Trade", p. 327-330. See as
well M.C. Bassiouni (1991), “Enslavement as an International Crime”, NYU Journal of
International Law and Policy, Vol. 23(2), p. 454; P. V. Sellers and J. Kestenbaum, op. cit.,
p. 2 and p.16.

P. V. Sellers and J. Kestenbaum, op. cit., p. 19.

Ibid, p. 4.
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See “Trafficking (human/sex)” below. See also UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons Especially Women and Children, supplementing the
United Nations Convention against Transnational Organized Crime, op.cit.

Office of the Prosecutor, Strategic Plan 2016-2018, 6 July 2015, para. 30, p. 14, at

http://www.pgaction.org/pdf/OTP-Draft-Strategic-Plan-2016-2018.pdf. See “Trafficking
(human/sex)” below.

P. V. Sellers and J. Kestenbaum, op. cit., p. 19.

Ibid. See also H. van der Wilt (2014), “Trafficking in Human Beings, Enslavement,
Crimes against Humanity: Unravelling the Concepts’, Chinese Journal of Internation-
al Law, Vol. 13, p. 303.

P. V. Sellers and J. Kestenbaum, op.cit., p. 19-20.
FIDH, “LGBTI rights”, at https://www.fidh.org/en/issues/Igbti-rights/.

The New York Times, “The ABCs of L.G.BT.Q.I.A.+", 21 June 2018, at https://www.
nytimes.com/2018/06/21/style/Igbtg-gender-language.html.

For an overview of the situation in different countries where human rights have been
violated on the basis of SOGI, see FIDH, “EU/Poland: LGBT + rights and abortion left
behind”, 8 November 2018, at https://www.fidh.org/en/issues/Igbti-rights/eu-poland-
attacks-against-lgbt-rights-and-abortion-left-behind; FIDH and the Observatory for
the Protection of Human Rights Defenders, Cameroon: Homophobia and violence
against defenders of the rights of LGBTI persons, 2015, at https://www.fidh.org/IMG/
pdf/report_cameroun_lIgbti_eng_final.pdf; FIDH, LGBTI rights before the European
Court of Human Rights: One step at a time, Through the lens of key cases, 2013, at
https://www.fidh.org/IMG/pdf/cedh624a2013bassdef.pdf; Amnesty International,
Human Rights and Sexual Orientation and Gender Identity, 2004, at https://www.
amnesty.org/download/Documents/88000/act790012004en.pdf; International Lesbian
and Gay Association, State-Sponsored Homophobia, 13th ed., 2019, at https://ilga.org/
downloads/ILGA_State_Sponsored_Homophobia_2019.pdf.

Human Rights Council, Protection against violence and discrimination based on
sexual orientation and gender identity, A/HRC/RES/32/2,15 July 2016.

Human Rights Council, Report of the Independent Expert on protection against
violence and discrimination based on sexual orientation and gender identity, A/
HRC/38/43, 11 May 2018, p. 1.

Ibid, p. 19-20.

See for instance the Free & Equal Initiative of the United Nations, at https://www.
unfe.org/; Advocates for Justice and Human Rights, “Sexual Orientation and Gender
Identity”, at https://www.icj.org/themes/sexual-orientation-and-gender-identity/;
OXFAM, Sexual Diversity and Gender Identity Rights Policy, 2016, at https://www-cdn.
oxfam.org/s3fs-public/file_attachments/story/sexual_diversity_and_gender_identi-
ty_rights_policy.pdf; Amnesty International, Human Rights and Sexual Orientation
and Gender Identity, op. cit.

Human Rights Council, Joint Statement from the Permanent Representatives of
Argentina, Brazil, Croatia, France, Gabon, Japan, the Netherlands and Norway to
the United Nations addressed to the President of the General Assembly, A/63/635, 18
December 2008.

The Yogyakarta Principles, Principles on the application of international human
rights law in relation to sexual orientation and gender identity, March 2007, at
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http://yogyakartaprinciples.org/wp-content/uploads/2016/08/principles_en.pdf; The
Yogyakarta Principles plus 10, Additional Principles and State obligations on the ap-
plication of international human rights law in relation to sexual orientation, gender
identity, gender expression and sex characteristics to complement the Yogyakarta
Principles, 10 November 2017, at http://yogyakartaprinciples.org/wp-content/up-
loads/2017/11/A5_yogyakartaWEB-2.pdf.

See a thorough analysis of the approach of the UN to SOGI rights by G. MacArthur
(2015), “Securing Sexual Orientation and Gender Identity Rights within the United
Nations Framework and System: Past, Present and Future”, The Equal Rights Review,
Vol. 15.

Cambridge Dictionary, “stigmatization”, at https://dictionary.cambridge.org/fr/dic-

tionnaire/anglais/stigmatization; Collins Dictionary, “Stigmatize”, at https://www.
collinsdictionary.com/dictionary/english/stigmatize.

United Nations, “Shift Shame, Stigma from Victims to Perpetrators of Sexual Violence
in Conflict, Deputy Secretary-General Tells Panel Commemorating International
Day", 21 June 2016, at https://www.un.org/press/en/2016/dsgsm983.doc.htm; See a
study conducted in the Democratic Republic of the Congo in K. Albutt, J. T. D. Kelly,

J. Kabanga and M. VanRooyen (2016), “Stigmatisation and rejection of survivors of
sexual violence in eastern Democratic Republic of the Congo”, Disasters, Vol. 41(2).

B. Rohwerder (Institute of Development Studies), “Reintegration of children

born of wartime rape”, 17 June 2019, at https://assets.publishing.service.gov.uk/
media/5d431080ed915d09d7280ce4/628_Reintegration_of Children_Born_of War-
time_Rape.pdf; UN Women, “l am Generation Equality: 'l am a child born out of

wartime rape”, 18 November 2019, at https://www.unwomen.org/en/news/sto-
ries/2019/11/i-am-generation-equality-ajna-jusic-forgotten-children-of-war.

UNSC, Shame, Stigma Integral to Logic of Sexual Violence as War Tactic, Special Ad-
viser Tells Security Council, as Speakers Demand Recognition for Survivors, SC/12819,
15 May 2017.

UNSC, Report of the Secretary-General on Conflict-Related Sexual Violence,
s/2017/249, 15 April 2017, p. 6; OHCHR, Protection of Victims of Sexual Violence:
Lessons Learned, Workshop Report, 2019, p. 19, at https://www.ohchr.org/Documents/
Issues/Women/WRGS/ReportLessonsLearned.pdf.

For instance, inquiries during judicial proceedings on the sex life of the victim or
her behavior only aggravate stigmatization. OHCHR, Protection of Victims of Sexual
Violence: Lessons Learned, op. cit., p. 13.

RTI International, Sexual Assault Kit Initiative, “Victim or Survivor: Terminology from

investigation through prosecution”, at https://sakitta.org/toolkit/docs/Victim-or-Sur-
vivor-Terminology-from-Investigation-Through-Prosecution.pdf.

The United Nations use both terms interchangeably. See for example UN Women et
al., Essential Services Packages for Women and Girls Subject to Violence, Module 3:
Justice and Policing, 2015, p. 10, at https://www.unwomen.org/-/media/headquarters/
attachments/sections/library/publications/2015/essential-services-package-mod-
ule-3-en.pdf?la=en&vs=3520.

Victim or Survivor: Terminology from Investigation Through Prosecution, op. cit., p. 1;
Rape, Abuse & Incest National Network (RAINN), “Key Terms and Phrases”, at https://
www.rainn.org/articles/key-terms-and-phrases; United Nations General Assembly
(UNGA), Report of the Secretary-General: In-depth study on all forms of violence
against women, A/61/122/Add.1, 6 July 2006, para. 21.
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Torture

Torture is the intentional infliction of severe pain or
suffering, whether physical or mental, on an individual for

a specific purpose, “by or at the instigation of or with the
consent or acquiescence of a public official or other person
acting in an official capacity”.

Sexual and gender-based violence can constitute torture
as a human rights violation, and as an international crime?
Various human rights mechanisms and courts for instance
have recognised that rape constitutes torture®. In 1998,
judges of the International Criminal Tribunal for the former
Yugoslavia found that conflict-related rape committed by,
or at the instigation of, a public official, or with the consent
or acquiescence of an official, is mostly for a purpose that,
in some way, involves punishment, coercion, discrimination
or intimidation. The judges found that when these elements
are met, rape constitutes torture®. For the first time in
international criminal justice, judges held that rape can
constitute torture which is prohibited under customary
international law®.

Torture is an international crime and a human rights
violation, prohibited regionally and internationally, with
no exception®. It is prohibited under various treaties
and under customary law, and is a jus cogens norm’.

This means the prohibition of torture is a fundamental
principle of international law, regardless of whether a
state is party to a treaty that prohibits it, and that the
prevention and punishment of torture is an obligation
upon all states®. States are obliged to prosecute torture,
including on the basis of universal jurisdiction (see the
term “Universal jurisdiction” below). Accordingly, torture
can be prosecuted in domestic, regional and international
jurisdictions, including, if contextual elements are met,
before the International Criminal Court as a crime against




In 2020,

States have ratified the
Convention Against Torture.

However,

States are obliged to prevent and
punish acts of torture and to give
reparations to victims.

Torture, including through

acts of a sexual nature, is

an international crime and

a human rights violation.

Its prohibition is enshrined

in various treaties and under
customary law, and is a norm of

humanity® and a war crime'.

RELATED: Rape, Cruel, inhuman or degrading acts, Treatments and
punishments, Crimes against humanity, War crimes

Trafficking (human/sex)

Human trafficking, or “trafficking in persons’, is “the
recruitment, transportation, transfer, harbouring or

receipt of persons [..] for the purpose of exploitation™. Sex
trafficking, a subcategory of human trafficking, is when
persons are trafficked for sexual exploitation®, including for
forced prostitution or sexual slavery. It is the most prevalent
form of trafficking, particularly in the Americas, Europe and
East Asia and the Pacific'®. Trafficking in persons is defined
as “the recruitment, transportation, transfer, harbouring or
receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of
the giving or receiving of payments or benefits to achieve
the consent of a person having control over another
person, for the purpose of exploitation”. In huma trafficking
cases, the consent of the victim is irrelevant®. In situations
involving children (under the age of eighteen), it is not
necessary for the act to involve the means of force, threat,
coercion, abduction, fraud, deception or abuse of power for
it to qualify as trafficking'.

Women and girls together represent about 70% of the
victims of human trafficking”; among these victims, with
more than four women out of five and nearly three girls out
of four are trafficked for sexual exploitation®. Human and
sex trafficking is particularly prevalent in times of armed
conflict due to the higher vulnerability of individuals, the
fragmentation of justice and security institutions, and the
movement of populations™. Migrants, refugees and asylum
seekers are at great risk of being victims of human and




sex trafficking?. Under international law, as stated by the
Palermo Protocol?, States have a duty to take all measures
to prevent, suppress and punish the trafficking in persons,
including sex trafficking?, namely by establishing clear
prevention policies®, by adopting adequate criminalising
legislation?, by offering comprehensive protection

and assistance to victims? and by cooperating among

member states in repatriating victims and offering them the

best possible care?.
Under international criminal law, the Rome Statute
of the International Criminal Court does not prohibit

trafficking as a stand-alone crime. It does, however, refer to
“trafficking in persons” under the crime against humanity of

enslavement?.

RELATED: Exploitation (sexual), Slavery (sexual), Forced prostitution,
Marriage

Transitional justice

Transitional justice is a process that deals with large-

scale or systematic human rights violations in countries
emerging from conflict or repression, to redress legacies
of violations and abuses?. It includes judicial and non-
judicial measures and generally encompasses four pillars:
criminal prosecutions for at least those most responsible
for human rights violations; truth-seeking of human rights
violations through non-judicial processes; individual,
collective, material or symbolic reparations for victims;
and reforms necessary to avoid repetition of crimes and
to restore confidence in the domestic structure®. Each of
these pillars has its own purpose and impact, and they can
be pursued in parallel*’. These processes are particularly
important as they offer a holistic approach that takes into
account States’ obligations under international law and
victims' rights and needs for truth, justice and reparation®'.
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In transitional justice processes, States and other relevant
stakeholders should take measures to ensure that the
particular needs of victims of sexual and gender-based
violence are adequately addressed®. Transitional justice
bodies should investigate and shed light on the causes,
motives, circumstances under which the violence was
committed, and consequences of such violence. Silencing
victims of such prevalent violence would be a gap in the
transition to a more inclusive and protective society.3® With
sexual and gender-based violence often a result of structural
gender discrimination or other sexist norms®4, transitional
justice can be a catalyst for change in addressing the deep-
rooted causes of such violence.®®

Several truth commissions, as part of transitional justice



processes, have addressed prevalent sexual and gender-
based allowing a more in-depth analysis of the crimes and
a tailored response. These includes truth commissions in
Guatemala, South Africa, Peru, Kenya, Liberia, Morocco,
Sierra Leone, Timor Leste and the Solomon Islands®. At the
conclusion of their work, the reports published including
recommendations in the published reports can provide
paths towards accountability and reparations®. Some
commissions have dedicated entire chapters to sexual and
gender-based violence®.

RELATED: Accountability

Trauma (psycho-traumatic disorder)
The term “trauma” refers to physical or psychological
harm that results from an extremely negative experience,
an experience sometimes described as a “traumatic
experience’®, It takes various forms depending on the
person affected, their social environment and support, any
pre-existing psychological conditions, including depression
or anxiety, past life experiences, and the traumatic
experience itself. Trauma can be individual or collective®.

Psycho-traumatic disorders are universal consequences
of sexual violence, and result from neuro-biological and
psychic survival mechanisms in response to extreme
stress (e.g., “stupor effect” or dissociation)*. These survival
mechanisms lead not only to psychological consequences,
but also to neurological harm that can result in serious
dysfunctions of the emotional and memory circuits (e.g.,
traumatic memory or traumatic amnesia)*. Experts
and practitioners sometimes refer to a “Rape Trauma
Syndrome™®,

The consequences of trauma vary from one person
to another but often include a lasting impact on the
physical, mental, sexual and reproductive health of the
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victims in the short, medium or long term#. For instance,
international studies have shown that psycho-traumatic
disorders can have a major impact on the mental health
of victims of sexual violence through “anxiety disorders,
depression, sleep disorders, cognitive disorders, eating
disorders, addictions™. Trauma also affects physical health
through disorders such as “stress and survival strategies,
cardiovascular and respiratory diseases, diabetes, obesity,
epilepsy, immunity disorders, gynecological disorders,
sexually transmitted infections, digestive disorders,
fatigue and chronic pain“®. Furthermore, psycho-trauma
may also have serious consequences for the emotional,
social, professional, cultural, educational, and sexual life

of victims¥. Without adequate care and support, psycho-
traumatic disorders can last for years, decades, and even a
lifetime.

Traumatic experiences can go beyond the individual
victim and affect the entire community. As highlighted by
the United Nations Secretary General, quoting the findings
of the Commission on Human Rights in South Sudan,
“sexual violence has become so prevalent [that] women and
girls [are] ‘collectively traumatised™.

The trauma associated with sexual violence is often not
limited to the traumatising experience itself but is often
aggravated by stigmatisation and social ostracisation that
victims may experience “.

The prevalence of trauma among victims and survivors
of sexual and gender-based violence, and the risk of re-
traumatisation, requires that all practitioners working with
victims and survivors be adequately trained on how to
operate in respect of the “Do no harm” principle specifically
in the context of sexual and gender-based violence®.

RELATED: Aggravating circumstances, Confidentiality,
“Do no Harm" principle
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Universal jurisdiction

Universal jurisdiction allows and at times obliges States

to exercise their jurisdiction over serious international
crimes - including war crimes, crimes against humanity,
genocide, torture, enforced disappearance and extrajudicial
executions' - irrespective of where the crimes were
committed and the nationalities of the perpetrator and the
victim.2 It is therefore a key tool against impunity, including
in cases involving sexual and gender-based violence®. For
instance, victims who do not have access to justice in their
own country may seek justice elsewhere on the basis of
universal jurisdiction.

The conditions for an exercise of universal jurisdiction vary
according to the crime and the legislation of the relevant
country, though often States require some form of presence
(anticipated presence, actual presence residence) of the
alleged perpetrator on their territory to trigger universal
jurisdiction (even if such presence is not required under
international law, such as in regard to grave breaches of the
Geneva Conventions)*.

Victims of international crimes, including sexual
and gender-based violence - often together with non-
governmental organisations - are increasingly using
universal jurisdiction in cases where no other avenue to
justice is available. This is the case for instance in regard
to crimes committed in Rwanda, Syria, Afghanistan, the
Democratic Republic of the Congo, Liberia, Chile, Argentina,
the United States of America, Spain and elsewhere®.




ENDNOTES

1 Trial International, FIDH, REDRESS, ECCHR and FIBGAR, Evidentiary challenges
in universal jurisdiction cases, Universal Jurisdiction Annual Review, 2019, p. 9, at
https://www.fidh.org/IMG/pdf/trialinternational_ujar5_final_digital.pdf; To read more
about universal jurisdiction, see UN Report of the International Law Commission,
A/73/10, 2018, Annex 1 ‘Universal Criminal Jurisdiction’, p. 307.

2 |dem.

3 TRIAL International, “What is universal jurisdiction?”, at https://trialinternational.org/
topics-post/universal-jurisdiction/; Human Rights Watch, “Basic Facts on Universal
Jurisdiction”, last updated 19 October 2009, at https://www.hrw.org/news/2009/10/19/
basic-facts-universal-jurisdiction.

4 United Nations General Assembly (UNGA), “Tackling Scope, Application of Universal
Jurisdiction, Sixth Committee Speakers Debate Best Venue for Further Discussions
on Principles Definition”, 11 October 2017, at https://www.un.org/press/en/2017/
gal3549.doc.htm; For an overview of legislations on universal jurisdiction, see J-M.
Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law,
Volume II: Practice, Cambridge: Cambridge University Press and International
Committee of the Red Cross, 2005, Practice relating to Rule 157: Jurisdiction over War
Crime, p. 3883-3940; See as well some key examples in practice from 2018 in Universal
Jurisdiction Annual Review 2019, op. cit.

5 |bid; see also Trial International, FIDH, REDRESS, ECCHR and FIBGAR, Universal Ju-
risdiction Annual Review 2020, at https://redress.org/wp-content/uploads/2020/03/
UJAR_2020_WEB.pdf.

184-185


https://www.fidh.org/IMG/pdf/trialinternational_ujar5_final_digital.pdf
https://trialinternational.org/topics-post/universal-jurisdiction/
https://trialinternational.org/topics-post/universal-jurisdiction/
https://www.hrw.org/news/2009/10/19/basic-facts-universal-jurisdiction
https://www.hrw.org/news/2009/10/19/basic-facts-universal-jurisdiction
https://www.un.org/press/en/2017/gal3549.doc.htm
https://www.un.org/press/en/2017/gal3549.doc.htm
https://redress.org/wp-content/uploads/2020/03/UJAR_2020_WEB.pdf
https://redress.org/wp-content/uploads/2020/03/UJAR_2020_WEB.pdf

Victim

Victim-blaming
Victim-centred approach
Virginity testing

186-187

Victim

Within human rights and criminal justice systems, the term
victim refers to persons who individually or collectively
have suffered harm as a result of (a) violation(s) of their
human rights'. This includes persons who have experienced
any form of sexual and gender-based violence, who might
be referred to as “victims” as well as “survivors™ In law,

the status of “victim” provides certain rights (e.g., to file

a complaint, to participate in proceedings or to obtain
reparation). For example, at the International Criminal
Court, victims who have suffered harm as a result of

the commission of a war crime, crime against humanity,
genocide or crime of aggression are to be recognised

as “victims” and, subject to the charges prosecuted in a
specific case, are entitled to participate in proceedings and
to request reparation®.

Victims can be direct or indirect®. Direct victims have
directly suffered the harm, whereas indirect victims have not
directly been subjected to the harm, but have nevertheless
suffered as a result of the violation committed against the
direct victim®. For instance, in a case of rape, the direct
victims includes the individual who has been raped and an
individual who has been forced to witness the rape, while
indirect victims can refer to close family members and to
“persons in whose care the victim is", especially to children
born from rape®. The community or those “who suffered
harm in intervening to assist victims in distress or to prevent
victimisation” can also constitute indirect victims’.

Victims of sexual violence may refer to themselves, and
prefer to be called, survivors (see above).

RELATED: Survivor




Victim-blaming

Blaming the victim instead of the perpetrator is common
in situations of sexual and gender-based violence?. Victims
are often overtly accused or perceived as partially or fully
bearing the responsibility for what was done to them and
the resulting stigmatisation against the family®. As such,
victim-blaming' is a central component of rape culture™.
It is prevalent at all levels of society, prevents victims from
reporting sexual violence, and therefore contributes to a
culture of impunity for such crimes™

A classic example is when women and girls are being
interrogated or criticised for the way they dressed or their
conduct before being raped, often leading to the conclusion
that they are in fact responsible for what happened®.

It is important to recall that victims of sexual and
gender-based violence are never to blame or to be
deemed responsible for the violence they were subjected
to. All factors contributing to or aiming at reversing the
responsibility of the violence are irrelevant and only inflict
additional harm on the victims. The responsibility and the
blame should only and fully lie on the perpetrators (and
accomplice(s), if any)™.

RELATED: Stigmatisation

Victim-centred approach

A victim-centred approach is a process, led by trained
service providers and practitioners, in which victims have
ownership of the process and their needs and concerns
are considered a priority™. With this approach, victims play
an active and participatory role, and their interests, safety
and well-being are placed at the centre'. Practitioners
adopting a victim-centred approach should ensure that
comprehensive assistance is provided to victims to
minimise risks of re-traumatisation, such as protective
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measures and medical, psychological, legal and economic
support?.

Adopting a victim-centred approach is particularly
necessary in cases of sexual and gender-based violenc,
where the risks of inflicting additional harm and trauma on
victims are particularly high. A victim-centred approach
should ensure that the specificities of their experience
and the consequences of the violation(s) are taken into
consideration, and that specific measures are put in place
to respond to the victims' specific needs.

Over the years, numerous agencies (e.g., States, civil
society and intergovernmental organisations) have
advocated the adoption of a victim-centred approach to
interact with victims of sexual and gender-based violence™.

RELATED: “Do no Harm" principle

Virginity testing
Virginity testing aims at determining whether a girl or
woman is still a virgin. It is practiced in many countries,
often forcibly, in a number of contexts, including in
detention places'; on women who allege rape; on women
who are about to get married?®; on women who are accused
by authorities of prostitution; and as part of public or social
policies to control sexuality. Virginity testing amounts to
sexual and gender-based violence? and is a violation of the
rights of women and girls. It is a humiliating and traumatic
practice that can have serious detrimental impact on
women and girls’ physical and psychological health?.

The most common virginity testing is the so-called “two-
fingers test" This test is still used in various countries
in order to determine whether or not a women is a virgin,
depending on the presence of her hymen, and whether
or not she is used to having sexual intercourse, based on
the size and elasticity of her vagina?. Under international



human rights law, such a “finger vaginal examination” can
amount to rape®.

In some countries, virginity testing is performed on
victims of rape, supposedly to ascertain whether or not rape
occurred. The results are then used in court, mostly against
the victim and to undermine her credibility, based on her
alleged sexual conduct?. Indeed, according to this harmful
and sexist interpretation, the victims may be considered as
consenting if the virginity testing supposedly proves that
she was sexually active and “impure”.

In 2018, several United Nations entities called for a
ban on the practice and affirmed that these tests are
“unscientific"?. According to UN Women, the Office
of the High Commissioner for Human Rights and the
World Health Organisation, virginity testing lacks medical
utility, has harmful consequences and violates a great
number of human rights, such as the rights to privacy
and physical integrity, to the highest attainable standard
of health, to be protected from discrimination based on
sex, to life, to be free from torture or cruel, inhuman and
degrading treatment and the rights of the child?. The
Independent Forensic Expert Group considers that not
only are virginity examinations medically unreliable and
inherently discriminatory, but, where “conducted forcibly,
they constitute cruel, inhuman and degrading treatment,
and may amount to torture depending on the individual
circumstances™®.

RELATED: Evidence (non-admissible)
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g";ﬁs World Health

¢ #7 Organization

End Virginity Testing

Virginity testing, also called “two-finger testing”,
is unscientific, harmful, and a violation

of women’s and girls’
human rights.

EJURCE: WHO - https://www.who.int/reproductivehealth/publications/
infographics-end-virginity-testing/en/
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the expression of values and attitudes that can change.” E. Buchwald, P. Fletcher and
M. Roth, Transforming a Rape Culture, 1st Edition, Milkweed Editions, 1995.

FIDH, Nazra for feminist studies, New women foundation and uprising of women in
the Arab World, EGYPT, Keeping women out, Sexual violence against women in the
public sphere, 2014, p. 35, at https://www.fidh.org/IMG/pdf/egypt_women_final_eng-
lish.pdf.

Idem; The Canadian Resource Centre for Victims of Crime, Victim Blaming, 2009, p.
4-5, at https://crcve.ca/docs/victim_blaming.pdf; E. E. Ayala, B. Kotary and M. Hetz
(2018), “Blame Attributions of Victims and Perpetrators: Effects of Victim Gender,
Perpetrator Gender, and Relationship”, Journal of Interpersonal Violence, Vol. 33(1),
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War crimes

War crimes are serious violations of international
humanitarian law (written or customary) when committed
in both international and non-international armed conflict.!
They cover a broad range of acts constituting a violation of
the laws of war as determined by the Lieber Code (1863)?,
the Hague Conventions of 1899 and 19072 and of the
Geneva Conventions adopted in 19494 and their additional
protocols | and 115,

The first known international war crimes trial was held
by the Holy Roman Empire against the knight Peter von
Hagenbach. It was followed in the twentieth century by the
Leipzig War Crimes Trial for the crimes committed during
the First World War and by the trials held by the Tokyo and
Nuremberg Tribunals after the Second World Wars.

War crimes can be prosecuted before the International
Criminal Court (ICC)’. The Rome Statute recognises the

jurisdiction of the Court over crimes described as “grave
breaches of the Geneva Conventions of 12 August 1949,
“other serious violations of the laws and customs against
the civilian population in international armed conflict, within
Women'’s rights the established framework of international law"” and “in the
case of an armed conflict not of an international character,
serious violations of article 3 common to the four Geneva

War crimes

Weapon of war
(sexual violence as)

Conventions of 12 August 1949"%,

The Rome Statute, one of the most recent key references
in terms of war crimes, offers a list of acts that can amount
to war crimes, including committing several forms of
sexual violence (rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilisation or any other
forms of sexual violence violating the laws of war either of
international or non-international character)®.

In order to constitute a war crime, the acts must take
place in the context of and be associated with an armed
conflict (either international or non-international)’®. The




perpetrator has to be aware of the existence of an armed
conflict™. This means that incidental acts committed during
a conflict cannot be prosecuted as war crimes.

This has been a key issue in terms of sexual and gender-
based violence. For a long period of time and up until the
work of the International Criminal Tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR), acts of sexual violence
were considered as incidental to the conflicts and not as
a strategic tool used by the parties to the conflict™. They
were therefore not prosecuted as war crimes due to the
perceived lack of nexus with the conflict.

In several cases before the ad hoc Tribunals and before
the ICC, judges have recognised this nexus when acts of
sexual violence were committed in parallel with military
operations™ and beyond. In the case against Dragoljub
Kunarac, ICTY judges found that “a violation of the laws
or customs of war may [...] occur at a time when and in
a place where no fighting is actually taking place™, and
that “the armed conflict need not have been causal to the
commission of the crime, but the existence of an armed
conflict must, at a minimum, have played a substantial
part in the perpetrator’s ability to commit it, his decision
to commit it, the manner in which it was committed or the
purpose for which it was committed”®. They found that
rapes and other abuses were committed “as a direct result
of the armed conflict and because the armed conflict
apparently offered blanket impunity to the perpetrators™.
ReLATED: Armed conflict, International Humanitarian Law, International
Criminal Law, Rome Statute
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Recognizes
sexual violence
s aweapon
and tactic of war
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Weapon of war (sexual violence as)

Rape is frequently referred to as a “weapon of war”. It is
not seen anymore as incidental, accidental or as a result
of uncontrolled excess of confidence and testosterone or
uncontrolled sexual desire, but as a strategic tool used to
destroy individuals and communities™.

Beyond rape, all forms of conflict-related sexual violence can
be recognised as weapons of war. In 2008, the United Nations
Security Council noted in its Resolution 1820 that sexual
violence is used “as a tactic of war to humiliate, dominate, instil
fear in, disperse and/or forcibly relocate civilian members of a
community or ethnic group™®. In its Resolution 2467 adopted
in 2019, the Security Council confirmed the use of sexual
violence as a tactic of war, as “strategic objectives’, and add
that this can also be used as a tactic of terrorism?™,

RELATED: Sexual violence, War crimes, Sexual crimes, International
Humanitarian Law, International Criminal Law



Women's rights

Women'’s rights comprise all human rights®. Advocacy for
the respect of these rights has significantly increased in
response to widespread inequalities and discrimination in
recognising and implementing these rights?. Women's rights
do not translate to additional rights for women and girls, but
rather seek an equal enjoyment of the broader fundamental
human rights?.

Human rights violations that disproportionately affect
women and girls include the right to live free from violence
and discrimination?; the freedom to choose in personal
aspects of their lives?, especially reproductive health?®
(marriage, pregnancy and sexual activities) and the rights
to be educated, to access justice?, to be hired for different
categories of employment?, to have fair and equal pay®and
to participate in social, public and political life.

In all countries of the world, violations of women's and girls'
rights are structural, widespread and very often sexist. Sexual
and gender-based violence against women and girls constitute
a particularly blatant violation of many women's and girls' rights.

At the international level, key instruments in protecting
women'’s rights include the Beijing Declaration and Platform
for Action?® and the Convention on the Elimination of All
Forms of Discrimination against Women and related general
recommendations®. Other instruments have been adopted
at the regional level, such as the Inter-American Convention
on the Prevention, Punishment, and Eradication of Violence
against Women (known as the Convention of Belém do
Pard)®, the Council of Europe Convention on preventing
and combating violence against women and domestic
violence®, the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa, the
Declaration on the Elimination of Violence Against Women
in the ASEAN region®4.

RELATED: Human rights, Gender-based violence and discrimination
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Zero tolerance policy

A zero tolerance policy has been adopted by the United
Nations to prevent sexual exploitation and abuse committed
by United Nations (UN) personnel during their missions

in affected countries and situations'. It was established
following the adoption, in 2003, of “special measures for
protection from sexual exploitation and sexual abuse”
applicable to all UN staffZ In this document, the Secretary-
General found that “sexual exploitation and sexual abuse
violate universally recognised international legal norms and
standards and have always been unacceptable behaviour
and prohibited conduct for United Nations staff".

2R\, ZERO TOLERANCE
FOR SEXUAL EXPLOITATION
<< AND ABUSE

Perpetrators will be punished

SOURCE: UN - https://www.un.org/preventing-sexual-exploitation-
and-abuse/content/response

The UN continues to seriously struggle to implement

its policy. For the past decade, allegations against
peacekeepers and civilian personnel of the UN have
been continually reported in different countries. After
the allegations in Haiti4, victims raised their voices in the
Central African Republic® and the Democratic Republic
of the Congo®. The data on reported allegations can be
found on the United Nations Website?, although, as is often
the case with sexual violence, this tool to monitor abuses
represents only a small percentage of the problem, the
“tip of the iceberg"”.




On its website related to peacekeeping missions, the
UN provides a chart explaining how to report allegations
involving UN personnel in peacekeeping and special
political missions®.

RELATED: Exploitation (sexual), Child abuse
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Annex: Relevant international and regional instruments — Protocol Additional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of International
Armed Conflicts (Protocol I) (1977) [Articles 75(2) offers general
protection, including against sexual and gender-based violence,
and Article 76(1) explicitly protect women against ‘rape, forced
prostitution and any other form of indecent assault’]

— Protocol Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol 1) (1977) [Article 4(2)(e) offers general
protection, including against sexual and gender-based violence]

— Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984) [The Committee
against Torture found in various instances that rape and other
acts of sexual violence constitute torture under the Convention]

— Convention on the Rights of the Child (1989) [Articles 19 and
34 explicitly protect children from SGBV, particularly sexual
exploitation and abuse]

— Rome Statute of the International Criminal Court (1998)
[Prosecution of SGBC as genocide (Article 6), crimes against
humanity (Article 7) and war crimes (Article 8), including rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilisation, other forms of sexual violence and trafficking of
women and children]

— Convention on the Elimination of All Forms of Discrimination
against Women (1979) and its Optional Protocol (1999)

— Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime
(2000) [Prosecution of SGBC, including sexual exploitation, under
Article 3(a)]

To date, there is no universal, binding treaty that focuses explicitly on
the prohibition and prevention of, and accountability for, sexual and
gender-based violence. What is available, however, are provisions in
numerous existing international, regional and national instruments
that cover various aspects of the prevention of and accountability for
such violence, dealing with a range of issues, from justice processes
to the rights of victims. A wealth of knowledge on this topic has also
accumulated over the years through academic writing and other forms
of publications.

This annex aims to list key instruments, frameworks and other sources
important for stakeholders working on issues relating to sexual and gender-
based violence. It is important to note that this list is not exhaustive.

International binding instruments

— Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (1949) [Grave
breaches under Article 50 have been interpreted to include rape
and other forms of sexual violence]

— Convention (ll) for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea (1949)
[Grave breaches under Article 51 have been interpreted to include
rape and other forms of sexual violence]

— Convention (lll) relative to the Treatment of Prisoners of War
(1949) [Grave breaches under Article 129 have been interpreted to
include rape and other forms of sexual violence]

— Convention (IV) relative to the Protection of Civilian Persons in
Time of War (1949) [Article 27(2) expressly prohibits ‘any attack on
[women's] honour, in particular [...] rape, enforced prostitution, or
any form of indecent assault’].

— International Covenant on Civil and Political Rights (1966) [The
Human Rights Committee recognised that rape and other forms
of sexual violence violate Articles 2(1), 7,17, 23 (1), 24 (1) and 26
of the Convenant, and that an improper definition of rape and
accompanying statutes of limitations under domestic laws violate
Articles 2(3) of the Convenant, in conjunction with Articles 3,7, 9, 24
and 26]
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Regional instruments

Europe

— European Convention on Human Rights (1950) [The European
Court of Human Rights has recognised that rape is a form of
torture prohibited under Article 3]

— Council of Europe Convention on Action against Trafficking in
Human Beings (2005)

— Council of Europe Convention on the Protection of Children
against Sexual Exploitation and Sexual Abuse (2007)

— Council of Europe Convention on preventing and combating
violence against women and domestic violence (Istanbul
Convention) (2011)

The Americas
— American Convention on Human Rights (1969) [The Inter-
American Court of Human Rights interpreted Article 5 as
providing protection from sexual abuses]

— Inter-American Convention on the Prevention, Punishment, and
Eradication of Violence against Women (Convention of Belém do

Pard) (1994)

Africa
— African Charter on Human and Peoples’ Rights (1981) [A range
of Articles in the African Charter touch upon, and have been

interpreted by the African Commission on Human and Peoples’

Rights as relevant to the fight against impunity for sexual and
gender-based violence, including Articles 5 (torture and other

ill-treatment), Article 18 (3) (elimination of discrimination against

women)]

— Protocol to the African Charter on Human and Peoples’ Rights on

the Rights of Women in Africa (Maputo Protocol) (2003)

— African Commission on Human and Peoples’ Rights, Guidelines on
Combating Sexual Violence and its Consequences in Africa (2017)

Asia-Pacific

— Declaration on the Elimination of Violence Against Women in the

ASEAN Region (2013)

— Revised Pacific Platform for Action on Advancement of Women

and Gender Equality (2005-2015) [Regional Charter to address
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emerging challenges, including sexual violence, through the
collection of data, adoption of policies and programs]

UN Resolutions, Declarations and Recommendations

United National General Assembly (UNGA) Declarations

Declaration on the Elimination of Discrimination Against Women
(1967) [Article 8 explicitly includes the combating of all forms of
traffic in women and exploitation of prostitution]

Declaration on the Elimination of Violence Against Women (1993)
[Prohibiting all forms of violence including sexual violencel]

United Nations Security Council (UNSC) Resolutions

UNSC Resolution 1325 (2000) [Addresses the impact of armed
conflicts on women and girls and declares the need for specific
protection against sexual and gender-based violence]

UNSC Resolution 1820 (2008) [Calls for special measures to
protect women and girls from SGBV in armed conflicts and
declares that rape and other forms of sexual violence can
constitute war crimes, crimes against humanity or genocide]
UNSC Resolution 1888 (2009) [Calls on all parties to an armed
conflict to take measures to protect civilians from SGBV and

to deploy of Women Protection Advisors to facilitate the
implementation of UNSC Resolutions on women, peace and
security]

UNSC 1889 (2009) [Women, Peace and Security: Declares it the
states’ responsibility to put an end to impunity and to prosecute
those responsible for all forms of sexual and gender-based
violence in armed conflict]

UNSC Resolution 1960 (2010) [Encourages parties to armed
conflict to make and implement specific commitments to combat
sexual violence, and member states to provide police and military
personnel with adequate training on sexual and gender-based
violence]

UNSC Resolution 2106 (2013) [Calls for the further deployment
of Women Protection Advisors and urges sanction committees
to apply targeted sanctions on those who perpetrate and direct
sexual and gender-based violence in conflict]
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— UNSC Resolution 2467 (2019) [Calls for a strengthened justice and girls including sexual and gender-based violence]
system and accountability for sexual and gender-based violence — G7, Declaration on Preventing Sexual Violence in Conflict (2013)
and addresses the need to adopt a survivor-centred approach — -Policy Paper on Sexual and Gender-Based Crimes by the Office of
when it comes to preventing and responding to these crimes] the Prosecutor of the International Criminal Court (2014)
CEDAW Recommendations — lICI, Guidelines for Investigating Conflict-Related Sexual and

Gender-Based Violence against Men and Boys (2016)

— Case Matrix Network, ‘Legal requirements, Sexual and Gender-
Based Violence Crimes’ (2017)

— Preventing Sexual Violence in Conflict Initiative, International
Protocol on the Documentation and Investigation of Sexual
Violence in Conflict (Second Ed. 2017)

— The Hague Principles on Sexual Violence (2019)

— UN Committee on the Elimination of Discrimination Against
Women, General Recommendation No. 19: Violence against women
(1992)

— UN Committee on the Elimination of Discrimination Against
Women, General Recommendation No. 35: Gender-based violence
against women, updating general recommendation No. 19 (2017)

Other Declaratory Instruments and Tools FIDH Reports on SGBV

— A Handbook of Transitional Justice, A to Z (2012)

— Beijing Platform for Action (1995) [States commit to provide gender-
sensitive human rights education and training for law enforcement
bodies and to create and/or strengthen institutional mechanisms
to report acts of sexual and gender-based violence]

— Cairo-Arusha Principles on Universal Jurisdiction in Respect of
Gross Human Rights Offences (2002) [Recognizes that wartime
gender crimes, such as rape, constitute human rights offences, and
seeks accountability for gender-based violence, in both wartime
and peacetime]

— ICRC's Study on Customary International Humanitarian Law (2005)
[Rules 93, 94, 134 and 156 explicitly prohibit sexual and gender-
based violence]

— UNGA, Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International
Humanitarian Law (2005) [Provides detailed information on remedy
and reparation, applicable to sexual and gender-based violence]

— UN Commission on Human Rights, Updated Set of principles for
the protection and promotion of human rights through action to
combat impunity (Report of the independent expert to update the
Set of principles to combat impunity, Diane Orentlicher) (2005)

— UNDOC, Handbook on Effective Prosecution Responses to Violence
Against Women and Girls (2010) [Assists prosecutors in their duty
to uphold the rule of law in cases involving violence against women

- Accounta
Ea
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Sexual and gender-based violence:
A glossary from AtoZ

Sexual and gender-based violence affects
millions of people around the world. As more
people strive to understand the nature, scope
and consequences of sexual and gender-based
violence, it is important to recognise that words
are powerful.

They can give visibility, truth and justice. But can
also discriminate, revictimize and destroy. It's
crucial to use the right words, in the right way, at
the right time.

For those who document, litigate, raise awareness
or conduct advocacy on this issue, this resource
identifies and clarifies the key definitions they
should be well-acquainted with.

Take a moment, read the glossary, learn the
terminology and make sure to reflect it in your
work on sexual and gender-based violence.
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